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JUDGMENT LIENS IN OHIO 


Loren E. Souers* 


The purpose of this article will be to explain: the present law of 
Ohio relating to liens of judgments; the reasons for the statutory amend- 
ments adopted by the 91st General Assembly upon recommendation by 
the Ohio State Bar Association, which became effective on August 30, 
1935, by which the present method of acquiring liens of judgments was 
established; the objectives which were meant to be accomplished by that 
legislation, and its effect; and another amendment enacted in 1947 
without approval of the Association, which is believed to have been ill 
advised, and unfortunate in its effect. Finally, consideration will be given 
to what interests in realty may be subjected to a judgment lien, and 
some of the judicial rulings concerning such liens in Ohio. 

It will be necessary to trace the history of some steps in the develop- 
ment of the law concerning liens of judgments of both federal and 
state courts, in order to make clear the reasons which led to the adoption 
of the present practice, and also to correct some misunderstandings of the 
law which have been found to exist among lawyers and judges, and are 
believed to have led to some rather serious errors of practice concerning 
executions, that prevail to a considerable extent. 

While it seems unnecessary, for our purpose, even to explore the 
whole history of Ohio statute law upon the subject, reference must be 
made to some Ohio statutes which existed at different times before 1935, 
in order to point out the compelling reasons for the enactment of the 
amendments of that year; but the scope of the article will be confined 
to the origin and effect of the present law with respect to liens of judg- 
ments in this State, and particularly those of courts of first instance of 
general jurisdiction, which include the courts of common pleas and the 
United States district courts within the state. Some mention of the in- 
ferior courts must be made, since liens of their judgments are also con- 
trolled by one of the sections of the act of 1935, but the judgments of 
the courts of general jurisdiction will be chiefly considered because the 
primary reasons for all of this legislation chiefly concern them. 

The judgment lien act of 1935? was the result of about seven years 
of study, drafting and revision, followed by persuasion of the legislature, 
carried on by a special committee of the Ohio State Bar Association, 
designated originally, and until after enactment of the amendments of 
1935 had been accomplished, as the Committee on Federal Judgment 
Liens—a title whose significance was probably never generally under- 
stood, and has been almost entirely forgotten. That significance lay in 
the important fact that the committee was originally appointed, not 
primarily for the purpose of devising a new means of establishing liens 





* Of the firm of Black, McCuskey, Souers & Arbaugh, Canton, Ohio; member 
of the Ohio Bar. 
1 On10 Rev. Cope $2329.02 et seq., (§11656, et seq.). 
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of judgments of Ohio courts, for their own sake, but to draft and 
procure enactment of legislation to conform judgments of our State 
courts to those of United States district courts, so as to meet the require- 
ments of the Federal Conformity Act of 1888, and thereby to obtain 
the benefit of that act in this State, confining the liens of federal district 
court judgments to counties in which they are docketed or registered. 
It was desired to accomplish this in order to protect land owners, pur- 
chasers and mortgagees against the hazard of liens of federal judgments 
undiscovered because they are not of record in the county where the 
affected lands are situated, and search for which would otherwise always 
have to be made at the seats of the district courts of the district in 
which the lands are located. The priority of this purpose will be more 
apparent when it is known that the original appointment of the committee 
was made upon the urgent suggestion of the late Charles C. White, for 
many years the learned and distinguished Chief Title Officer of The 
Land Title Abstract and Trust Company, who was deeply concerned 
about the subject of federal judgment liens; and who was the author of 
a number of articles urging conformity by the States, after the historic 
decision of the Supreme Court of the United States in the case of 
Rhea v. Smith® had been handed down in 1927. 

The title of the committee was changed to Committee on Judg- 
ment Liens after the enactment of the 1935 amendments, when it was 
continued for two or three years to observe the working of the new law 
and recommend correction of any defects that might appear. 

The objectives of the legislative project, some of which developed 
in the course of the committee’s work and were incidental to the original 
purpose, may be stated, substantially in order of their importance, as 
follows: 

1. To conform liens of judgments of Ohio courts of first 

instance of general jurisdiction to those of judgments of 
the federal district courts, so as to meet the requirements 
of the federal judgment lien act of August 1, 1888,* as 
the same had been interpreted by the Supreme Court in 
Rhea v. Smith, thereby making that statute applicable within 
this State, and so confining the liens of federal judgments 
to counties in which such judgments are docketed and 
indexed ; 

2. To centralize the records of all judgments operating as 
liens (except execution liens) in each county, so as to 
minimize the search for such liens; 

3. To simplify the procedure for making a judgment a lien 
upon lands in counties foreign to that in which it is 
rendered, by making it unnecessary first to discover the 
judgment debtor’s lands in a foreign county and then to 


2 Then 28 U.S.C. $§812, 814. 
3 274 U.S. 434 (1927). 
462 SraT. 958 (1948), 28 U.S.C. $1962 (formerly §§812 and 814). 
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issue and levy a foreign execution, since under the new 
law a blanket lien can be laid immediately upon all of the 
debtor’s land in a county without first locating the lands 
and obtaining descriptions, while the foreign execution 
procedure itself remains intact; 

4. To provide a more simple and convenient method of pre- 
venting dormancy of judgments, while leaving the old 
procedure unimpaired; and 

5. To provide a more satisfactory procedure for establishing 
and enforcing liens of judgments of municipal and other 
inferior courts. 

It is believed that these purposes were achieved. The various ele- 
ments of the original problem, and the solutions provided by the en- 
actments of 1935 and 1939 are discussed below. 

While it will be necessary at times to make mention of executions, 
the subject of this article will be liens of judgments as such, upon real 
property, not those acquired by seizure in execution. 


FEDERAL JUDGMENT LiENs 

It is a generally accepted principle that judgment liens are creatures 
of statute only. At common law judgments of themselves created no 
liens upon lands and tenements. However, as to judgments of district 
(and formerly circuit) courts of the United States, that rule historically 
requires some rather careful study and slightly agile reasoning to square 
it with earlier judicial decisions upon the subject; for prior to August 1, 
1888 there was no federal statute expressly and directly creating liens 
for the judgments of those courts, yet the Supreme Court of the United 
States,” reasoning from the apparent intent and practical effect of certain 
federal statutes,® which were held to adopt the judgment lien laws of 
States and extend their effect to federal judgments, and looking to the 
assumed necessity of protecting litigants in the federal courts against 
unfair discrimination in favor of those in state courts, drew from those 
statutes, which did not in words even mention judgment liens, the con- 
clusion that whenever state court judgments were by state law made 
liens upon property within the territorial jurisdiction of the courts 
rendering them, then the judgments of circuit and district courts must 
operate as liens to the extent of their territorial jurisdiction. Thus in 
effect, and inferentially, the existing federal statutes on conformity of 
federal and state procedure, and consequentially certain state lien laws, 
were found indirectly to create liens unknown to the common law, in 
respect of judgments of federal courts. 

Thus the law stood, though there was some considerable variance 
of judicial interpretation and application, until August 1, 1888, when an 
Act of Congress’ took effect. This act was designed expressly to conform 





5 Massingill v. Downs, 7 How. 760 (U.S. 1849). 
6 E.g., Judiciary Act of 1789 and Process Act of 1828 (Federal). 
7 Later codified as 28 U.S.C. $§812, 814; Judiciary Act of 1948, Sec. 1962. 
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the liens of judgments of the federal circuit and district courts to those 
of state court judgments, so that federal judgments should become liens 
in the same manner, to the same extent and under the same conditions, 
and cease to be liens in the same manner and at like periods, as judgments 
of courts of general jurisdiction of the state, but sf and only if the state 
law provided for the same procedure for obtaining a lien of a federal 
judgment as for a state judgment. 

That Act, however, was itself somewhat variously interpreted and 
applied, in both state and federal courts, until its construction was con- 
clusively determined by the Supreme Court of the United States in 
Rhea v. Smith. The decision in that case made it clear that the statutes 
of many states obviously failed to meet the standard of conformity re- 
quired by the Act of 1888. This soon resulted in a movement to bring 
Ohio law into conformity, so that liens of federal judgments would be 
confined within the same territorial limits as those of state judgments, 
as permitted by the Act. 

The Act of 1888 has undergone several textual changes not affecting 
the rules with which Ohio lawyers need to concern themselves, and its 
substance, (as well as that of Sections 812 and 814 of Title 28, U. S. 
Code, as they existed in 1935), is now embodied in Section 1962 of the 
Judiciary Act of 1948,° which reads as follows: 

1962. Lien. Every judgment rendered by a district court 

within a State shall be a lien on the property 
located in such State in the same manner, to the same extent 

and under the same conditions as a judgment of a court of 

general jurisdiction in such State, and shall cease to be a len 

in the same manner and time. Whenever the law of any State 

requires a judgment of a State court to be registered, recorded, 

docketed or indexed, or any other act to be done, in a particular 
manner, or in a certain office or county or parish, before such 

lien attaches, such requirements shall apply only if the law of 

such State authorizes the judgment of a court of the United 

States to be registered, recorded, docketed, indexed or otherwise 

conformed to rules and requirements relating to judgments of 

courts of the State. (Emphasis added.) 

Since the new section just quoted reflects some verbal changes from 
the text of the older sections of the U. S. Code construed in Rhea v. 
Smith, it seems advisable to quote those sections® as they existed then, so 
as to demonstrate that there has been no change of substantial meaning 
introduced by the revision. The former sections (consolidated and re- 
arranged in present Section 1962), read: 

Sec. 812. Judgments and decrees’® rendered in a district court 

of the United States within a State shall be liens 


8 28 U.S.C. $1962. 

® 28 U.S.C. §§812, 814 (Prior to 1948 revision). 

10 By Rule 54 (a), Federal Rules of Civil Procedure, the term “judgment” 
now includes “decree”’. 
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on property throughout such State in the same manner and to 

the same extent and under the same conditions only as if such 

judgments and decrees had been rendered by a court of general 

jurisdiction of such State. Whenever the laws of any State 
require a judgment or decree of a State court to be registered, 

recorded, docketed, indexed, or any other thing to be done in a 

particular manner or in a certain office or county, or parish in 

the State of Louisiana, before a lien shall attach, this Section 

and Section 813"! of this chapter shall be applicable therein 

whenever and only whenever the laws of such State shall au- 

thorize the judgments and decrees of the United States courts 

to be registered, recorded, docketed, indexed or otherwise con- 

formed to the rules and regulations relating to the judgments 

and decrees of the courts of the State. 

Sec. 814. Judgments and decrees rendered in a district court 

within any State shall cease to be liens on real estate 

or chattels real in the same manner and at like periods as 

judgments and decrees of the courts of such State cease by law 

to be liens thereon. 

Section 812 corresponded to Section 1 of the Act of 1888. Section 
814 contained a provision as to dormancy added later. Both of the 
sections were consolidated, with slight textual changes of words and 
arrangement, in Section 1962 of the Judiciary Act of 1948. It will be 
apparent that no changes made affect the subject here discussed, 

The Act of 1888, as from time to time amended without sub- 
stantial change of its first section, was variously construed by federal 
and state courts, and with some liberality in favor of state lien laws, as 
to their conformity with thé Act, until in 1927 the Supreme Court, 
reviewing on certiorari a judgment of the Supreme Court of Missouri, 
which had sustained a Missouri statute that required the filing of a tran- 
script of a federal district court judgment in any county, while making 
a state court judgment a lien upon rendition in the county in which it 
was rendered (though requiring a filing of a transcript in any other 
county), reversed the Missouri judgment; it being held by the Supreme 
Court that to establish conformity under the Act of 1888 it was necessary 
that the State law provide exactly the same procedure in all cases for the 
obtaining of liens of federal judgments and those of state courts. Other- 
wise, the Supreme Court held, an advantage of convenience would be 
accorded to State court litigants over those in the district courts, in the 
county where a judgment was rendered, and even if the procedure was 
uniform as to every other county, nevertheless conformity was defeated 
by even that preference. 

Mr. Chief Justice Taft, speaking for the Court,’ said: 

It is the inequality which permits a ken imstantly to attach to 


11 §813 was repealed. Its subject matter is now covered by Rule 79, and 
relates only to keeping of indices by the clerk of the district court. 
12 274 U.S. 434, 444, (1927). 
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the rendition of the judgment in the State court which does not 

so attach in the Federal court in that same county that prevents 

compliance with the requirement of Section | of the Act of 

1888. (Emphasis added.) 

This decision of course superseded all previous conflicting inter- 
pretations of the Act, and definitely established the rule which has ever 
since prevailed: unless exactly the same requirements for atiachment of 
a lien are imposed upon judgments of state courts of general jurisdiction 
as upon those of district courts, the Act of 1888 does nat apply in the 
state; and as a consequence the rule of Massingill v. Downs, supra, pre- 
vails, and a district court judgment will operate as a kien throughout the 
district. 

This brings us to the point where it becomes necessary to examine 
the law of Ohio as it existed before August 30, 1935. 

Onto JupGmMenT Liens Prior to 1935 

Before the year 1927, and probably from a time far beyond the 
memory of any lawyer even then living, judgments of the court of 
common pleas automatically became liens, upon rendition, on lands and 
tenements within the county wherein the judgments were entered. Until 
192778 a judgment became a lien from the first day of the term at which 
it was rendered (with certain exceptions); and from 1927, under an 
amendment enacted in that year,’* the judgment lien attached from the 
day on which the judgment was rendered. Liens could also be obtained 
by seizure of property in execution; and it was necessary to establish liens 
in foreign counties by that same means. 

In 1906 someone apparently discovered the federal Act of 1888, 
and an attempt was made to take advantage of its provisions, but the 
attempt was clearly futile. An act passed by the General Assembly in 
that year’® purported to provide that a judgment of a district or circuit 
court of the United States should be a lien upon real estate in any county 
only when a copy of such judgment had been filed in the office of the 
clerk of the court of common pleas of that county, for recording, in- 
dexing and entry in the execution docket; but no such provision whatever 
was made with respect, to state court judgments. This attempt at con- 
formity under the Act of 1888 failed far more completely than did the 
Missouri statute stricken down in Rhea v. Smith. 

This was the status of Ohio law upon the subject when the project 
of establishing conformity was undertaken by the Ohio State Bar Asso- 
ciation in 1928, and until the amendments sponsored by the Association 
became effective on August 30, 1935. Until that time, very clearly, the 
Act of 1888 had never applied to judgment liens in this State, and it 
followed that judgments of the district courts automatically became liens, 





13 Onto Rev. Stat. §5375; 51 Ohio Laws 57; On10 Gen. Cope, $11656. 

14 Qu10 Gen. Cone §11656, as amended by 112 Onto Laws 199, (1927). 

15 Quo Rev. Stat. §§1257-3, 1257-4; Onto Gen. Cope §2889, 2890; 98 
On1o Laws 62. 
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from the date of rendition, upon lands of judgment debtors throughout 
the respective districts of those courts. 

As will now be shown, since August 30, 1935 that is no longer the 
case, for it may be stated pretty confidently that exact conformity was 
achieved at that time, and it follows that a district court judgment is now 
a lien only upon lands in any county wherein a judgment certificate is 
filed, docketed and indexed in the office of the clerk of the court of 
common pleas, or, in the case of registered lands, when a certificate or 
certified copy has been filed for registration in the office of the recorder; 
and the lien dates from such filing. While it is probably still wise to 
search the district court dockets as a precaution against the overlooking of 
an execution lien, (which is not affected by the 1935 amendments, since 
a state cannot legislate concerning federal executions), yet such a search 
is unnecessary for the discovery of judgment liens as such. Neither a 
district court judgment nor a state court judgment now becomes a lien 
automatically in any county, by the mere fact of rendition. 

Tue Onto Law Since Aucusr 30, 1935 

As amended, effective on the date given above, the statutes relating 
to the procurement of judgment liens provide in substance: 

(a) that a judgment of any court of general jurisdiction 

within this state (which includes the district courts) shall 
be a lien on lands im any county from the time when a 
certificate of the judgment, describing it as specified in 
the statute, is filed in the office of the clerk of the court 
of common pleas of that county; or, in the case of lands 
registered under the land title registration act (commonly 
known as the Torrens Act),’® when a certificate or certi- 
fied copy of the judgment has been filed with the county 
recorder, to be noted and a memorial entered upon the 
register of the last certificate of title of the land to be 
subjected to a lien;** 

(b) that lands in any county may also be bound with a lien for 

the satisfaction of a judgment of any court of general 
jurisdiction in Ohio (including district courts) without the 
filing of a certificate as above required, by seizure in 
execution ;'* and 

(c) that judgments of probate courts, municipal courts, 

justices of the peace and other courts inferior to the court 





16 Onto Rev. Cope §$§$5309.02 to 5309.98 incl., and $$5310.01-5310.21, incl. 
($$8572-1 to 8572-118, inclusive). 

17 Onto Rev. Cope $2329.02 (11656). The attorney general has rendered an 
opinion (1935 Ops. Atry. Gen. 4712) that filing of certificate with clerk is not 
required for a judgment lien on registered lands. This seems doubtful, as it 
defeats to that extent the purpose to centralize records of judgme.. liens in the 
clerk’s office, and it seems wise to file both a certificate in the cierk’s office 
and a certificate or certified copy in the recorder’s office, in view of full provi- 
sions of this section. 

18 On10 Rev. Cope $2329.03 (11656-1). 
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of common pleas may be made liens upon lands only in 
the same manner as is provided for the courts of general 
jurisdiction by the preceding code section,'® thus abolishing 
the practice of obtaining liens by filng transcripts from 


such courts. 
It should be noted here that Section 2329.04 contains a further pro- 


vision, peculiar exclusively to that section concerning inferior courts, that 
when a certificate of a judgment of any such court has been filed in 
the office of the clerk in any county, and there docketed and indexed, 
execution may be issued out of such court of common pleas upon such 
judgment, and such further proceedings to enforce said judgment may 
be had, as if the same had been rendered in such court of common pleas. 
There are no similar provisions concerning judgments of courts of 
common pleas certified to foreign counties. This point will be discussed 
later in this article under another caption, because of its significance 
which has been generally overlooked. 

Provisions are made for obtaining liens of judgments of the Ohio 
Supreme Court and courts of appeals, similar to those for the courts of 
general jurisdiction, but those will not be particularly discussed, because 
it is with the latter class of courts that we are chiefly concerned, since it is 
their judgments which must be conformed under the Act of 1888. It is 
believed that the only such courts in Ohio are the courts of common pleas 
and the United States district courts; but the same procedure for obtain- 
ing judgment liens was applied to inferior courts, not only for con- 
venience, but as a precaution lest at some time some of those courts 
might come to be deemed courts of general jurisdiction. The recent 
general enlargement of the jurisdiction of municipal courts suggests a 
possible movement in that direction, so that establishment of complete 
uniformity of procedure seems to have been wise. 

Since exactly the same procedure for obtaining liens (not neces- 
sarily enforcing them) has been provided for the federal courts as for all 
Ohio courts which are or could conceivably be classified as courts of first 
instance of general jurisdiction, the requirements of the Act of 1888, and 
of the opinion in Rhea v. Smith, seem to have been fully met in Ohio. 
It was expressly held in that case that appellate courts are not courts of 
general jurisdiction. Therefore the conclusion seems justified that a 
district court judgment in Ohio now becomes a lien in the same man- 
ner, to the same extent and under the same conditions, and ceases to be 
a lien in the same manner and time, as a state court judgment. It is 
rather gratifying to be able to say that Mr. Charles C. White, in an 
article published upon this subject after enactment of the 1935 legislation, 
expressed the opinion that the Ohio law “conforms exactly.” 

As said before, there will be no discussion here of either execution 
or dormancy of judgments, as it is understood that those subjects will 
be treated in other articles; except that it may be noted in passing that 





19 Onio Rev. Cope §2329.04 (11656-2). 
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(1) the 1935 amendments did provide a simple and convenient method of 
obtaining blanket judgment liens upon lands in foreign counties without 
first searching for and discovering lands of the judgmet debtor there and 
levying execution, by the mere filing of a certificate, and (2) they also 
provided a similarly convenient means of preventing dormancy. 

REPEAL OF THE “One YEAR RULE” 

AS TO PRIoRITIEs OF JUDGMENT LIENs 

AND EFFECT ON PRIORITIES 

What is believed to have been a very unfortunate piece of legislation 
was enacted in 1947 by the 97th General Assembly,”° without the sponsor- 
ship or approval of the Association, which repealed Section 11708 of the 
General Code. In fact, upon at least two former occasions the Com- 
mittee on Judgment Liens had strongly opposed, and had been instru- 
mental in preventing, the repeal of that section, which provided in sub- 
stance, as interpreted by our Supreme Court,” that a judgment upon 
which execution was not levied within one year after its rendition should 
lose its priority in favor of other judgments, though subsequent in time, 
upon which levy was so made, or as against other judgments upon which 
no levies had been made, which latter then stood equal with the first, 
until one of them gained priority by levy of execution. This law had 
existed for much more than 100 years without substantial change, and 
it is submitted now, as was argued then, that it was a very wholesome 
law, rewarding the diligent judgment creditor and penalizing the dilatory 
and negligent. It ought never to have been repealed; but it was, and so a 
judgment lien, once attached, now retains its original priority in order of 
time, until it is satisfied or hecomes dormant. 

“Circurry oF Liens”: THe “TRIANGULAR CasE” 

Brief mention should be made here of a very interesting and once 
very perplexing problem of priorities, closely related to On10 Gen. Cope 
§11708, discussed above. This problem arose long ago under that law, but 
was fully solved by the Ohio Supreme Court, though unfortunately 
many lawyers seemed not to be aware of that fact; and the repeal of 
§11708 has almost, though possibly not quite made the problem obsolete, 
as it relates to judgment liens. This is the problem: a senior judgment, 
under Onto Gen. Cope §11708, lost its priority as a lien as against other 
judgments, by failure to levy execution within a year; another lien (not 
of a judgment), such as a mortgage, junior in time to the first judgment, 
had attached to land bound by the lien of that judgment; and still later, 
before execution had been levied on the senior judgment, another judg- 
ment had been recovered, and either had been levied or was less than a 
year old. The result was that (1) the senior judgment lien was superior 
to the mortgage, but inferior to the lien of the junior judgment, (2) the 





20 122 Oxn10 Laws 460. 

21 Shuee v. Ferguson, 3 Ohio 136 (1827); Sellers v. Corwin, 5 Ohio 398 
(1832); see reporter’s note to Farmers Bank v. Commercial Bank, 10 Ohio 
71, 74 (1840). 
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mortgage was inferior to the senior judgment, but superior to the junior 
judgment, and (3) the junior judgment was superior to the senior judg- 
ment, but inferior to the mortgage which preceded it in time. Thus 
there was a “circuity of liens,” or “triangular case,” creating a seemingly 
insoluble problem. However, the Supreme Court simply cut the Gordian 
knot by very sensibly deciding that in such a situation the parties need 
not chase each other around the triangle, but that all of the liens should 
have priority according to their seniority in time. Authorities ex- 
emplifying the problem and its solution are cited in a footnote”. 

As has been said, this rather bizarre problem, even as thus solved, 
has been rendered nearly obsolete with respect to judgments by the repeal 
of Outo Gen. Cope §11708, but perhaps not quite. It seems just possible 
that there may still exist some living judgments antedating the repeal of 
that section, having mortgages or other non-judgment liens intervening 
between them, to which the principle of circuity might apply because they 
may be property interests which vested before the repeal. Probably title ex- 
aminers should watch for such cases. It should be borne in mind that we 
are here considering the problem only as it relates to judgment liens. The 
principle of circuity might arise as among other liens, with no judgment 
liens involved, in which case the repeal of Onto Gen. Cope §11708 
could have no effect. 

The effect of On10 Gen. Cove §11708 before its repeal, was con- 
sidered, and the section was applied, in Waldock v. Bedell, 59 Ohio App. 
520 (1938), involving priorities of several judgments, upon three of 
which executions had not been levied within a year after their respective 
dates of rendition (or even later), but execution upon a fourth and sub- 
sequent judgment had been so levied. Upon the facts stated, the case 
would seem undoubtedly to have been correctly decided, it having been 
held that a junior judgment, levied within a year, acquired priority over 
three senior judgments not so levied, and the appeal involving only these 
four; but the date of another judgment,—that of the plaintiff Waldock, 
which apparently was not contested,—is not given in the opinion, nor is 
anything said about levy of execution, so it is impossible to determine 
whether that judgment’was given its proper priority, or whether there may 
possibly have existed a “circuity of liens” case, which could have required 
a different result of the marshaling. No mention is made of Shuee v. Fer- 
guson®*, or of any of the line of authorities to which it belongs, so pre- 
sumably there was no “triangle”; but on the other hand the court and 
counsel could have been unaware of those authorities, as some other very 
eminent Ohio lawyers were found to have been. The court seems to 





22 For decisions on ‘circuity of liens’, or so-called ‘triangular cases’, see: 
Choteau v. Thompson, 2 Ohio St. 114, 130 (1853); Holliday v. Franklin Bank, 16 
Ohio 534 (1847); Brazee v. Lancaster Bank, 14 Ohio 318 (1846) ; Fitch v. Menden- 
hall, 17 Ohio 578 (1848); and Cowen v. Wassman, 64 Ohio App. 84, 93, 17 Ohio 
Op. 408, 411 (1939); also cases cited in note 21, supra. 

23 See footnote 21, supra 
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have assumed that the failure to repeal O10 Gen. Cope §11708 may 
have been due to an oversight, but as shown above, in this the court was 
much mistaken, and certainly no repeal, either express or implied, was 
intended by the Committee. 


ERRONEOUS PRACTICE As TO IssUANCE 
oF EXECUTION ON JUDGMENTS 
FILED IN ForEIGN COUNTIES 


It has come to the attention of the writer that a mistaken practice, 
involving a misinterpretation of On10 Rev. Cope §§2329.02 and 2329.04 
(11656 and 11656-2) has grown up in some counties with respect to 
the issuance of execution upon a common pleas judgment for levy in a 
foreign county where a certificate of judgment has been filed. It seems to 
be understood that in such a case the court in the foreign county may 
issue the execution. This was certainly never intended by the committee 
which drafted and sponsored the enactment of those sections, and they 
contain no such provision. The practice is believed to be wholly erroneous 
and unwarranted. 

Onto Rev. Cope §2329.02 (11656) authorizes certification of 
a judgment of a court of general jurisdiction to another county to establish 
a lien upon lands in that county, but mentions no other purpose whatever. 
Nothing is said of issuance of executions. 

On the other hand, Ou10 Rev. Cope §2329.04 (11656-2) author- 
izing simliar issuance of a certificate by a municipal or other inferior court, 
for filing in any county, for the purpose of obtaining a lien, then provides 
that, when such a certificate has been filed with the clerk of the court 
of common pleas in any county “. . . execution may be issued out of 
such court . . . upon such judgment, and such further proceedings to en- 
force such judgment may be had as if the same had been rendered by 
such court... .” 

There is no corresponding provision, in On10 Rev. Cope §2329.02 
(11656) or anywhere else, for issuance of executions upon common 
pleas judgments, or for their enforcement, in a foreign county, except, 
of course, that equitable enforcement of the judgment lien by creditor’s 
bill and marshaling of liens, or other appropriate equitable remedies, is 
available. That provision of Onto Rev. Cope §2329.04 (11656-2) 
relates exclusively to the inferior courts. It surely seems that the maxim 
Expressio unius est exclusio alterius clearly forbids the practice here 
criticized. 

There are good reasons for applying this provision to inferior court 
judgments but not to those of the common pleas: 

1. Most important of all, since clearly no court of common 

pleas can issue an execution upon a district court judgment, 
(and the Ohio legislature could not give such power), the 
authorization of such execution by one common pleas court 
of a judgment of another would create exactly such a dis- 
crimination in favor of common pleas judgments as would 
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defeat conformity and frustrate the chief objective of the 
act of 1935; 

2. It was desired to retain full control and a complete record 
of every common pleas judgment in the court which 
rendered it, so that at least to that extent it would be un- 
necessary to search beyond the county of origin for ex- 
ecutions upon the judgments of its court; and 

3. In most cases, at least, an inferior court has no power to 

execute its judgments against real estate, so it was necessary 
to vest that function in courts which possessed such power, 
and it seemed convenient to allow its exercise in the county 
where the judgment lien was established, since the inferior 
courts are not courts of general jurisdiction, and therefore 
their judgments are not required by the federal law to be 
conformed like those of the common pleas. 

Hence the practice described above is believed to be wholly un- 
authorized by law, and it would seem that executions upon common pleas 
judgments issued in foreign counties according to that practice must be 
void. 

Property SuByEcr TO JUDGMENT LIENs 


To determine what property may be subjected to a judgment lien 
it is necessary to read both Onto Rev. Cope §§2329.02 (11656) 
and 2329.01 (11655) and to read them together, for they are clearly 
cognate and in pari materia, Section 2329.01 provides that “Lands and 
tenements, including vested legal interests therein, permanent leasehold 
estates renewable forever, and goods and chattels, . . . shall be subject 
to the payment of debts, and liable to be taken on execution. . . .” Section 
2329.02 then provides that a judgment lien may be laid upon “lands and 
tenements”, and for the definition of those terms it is necessary to look to 
the preceding section, where the phrase “lands and tenements” is made to 
include “vested legal interests therein”, and to the common law, and 
permanent leaseholds are also expressly made subject to execution. Since 
the judgment lien is plainly created to aid the execution and enforcement 
of judgments, the lien of a judgment must fall upon such “lands and 
tenements” as are by’the preceding section made subject to levy of 
execution, “including vested legal interests therein,” and actually prior 
to 1935 Onto Gen. Cope §11656 commenced with the words “such 
lands and tenements,” plainly referring back to the preceding section, 
and so confirming the correlation of the two sections, But what are such 
“vested legal interests”? 

Another bit of legislative and judicial history seems to be called for 
here. Prior to the year 1880 the statute** then corresponding to the 
present On10 Rev. Cope §2329.01 (11655) provided that “lands, tene- 
ments, goods and chattels” should be subject to levy, and this was con- 





24 Onto Rev. Stat. (Swan and Critchfield) 1063, $420; 37 Onto Laws 44, 
$1. 
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strued by the courts to mean only /egal interests**. In 1880** this provision 
was again amended to subject to levy “Lands and tenements, including 
vested interests therein,” and this was held to include vested equitable 
interests*’, and hence to include the interest of a vendee in possession of 
real estate under a contract of purchase, the legal estate being in the 
vendor. However, in 1925** the legislature performed another somer- 
sault, and made this provision read, as it still does: “Lands and tenements, 
including vested legal interests therein, permanent leasehold estates re- 
newable forever, and goods and chattels. . . .” 

But what are legal estates? How about leasehold estates for years not 
renewable forever? Since leaseholds renewable forever are expressly 
included among vested legal interests by the words of the statute, and 
leaseholds for lesser terms are not mentioned, it would seem that logically, 
under the maxim expressio unius est exclusio alterius, such leaseholds are 
excluded, even though they certainly are usually vested legal interests. 
The Supreme Court of Ohio seems to have left this question up in the 
air unanswered. In Abraham v. Fioramonte™® the Court said: “A judg- 
ment lien does not attach to a leasehold estate prior to the filing of a 
certificate of such judgment, in accordance with Section 11656, General 
Code, or seizure by the levy of an execution.” That is so obviously true 
as hardly to have needed to be stated, but what about the converse proposi- 
tion? Since it is evident that there had been no certificate filed and no 
execution levied, of course there could be no lien, but it seems possible to 
draw from the quoted language of the court an inference that if there 
had been a certificate filed, or an execution levied, a lien would have 
attached; but if such an inference is permissible it is obiter and without 
authority. However, the court later seemed to think that such an inference 
might be drawn, but it did not so decide. In Bank of Ohio v. Lawrence*® 
the court noted that the plaintiff was relying upon Abraham v. Fiora- 
monte for support of its claim that by filing a certificate of judgment it 
had acquired a lien upon the equitable interest of a land contract pur- 
chaser, which is so clearly not a legal interest as to be plainly outside the 
effect of Onto Rev. Cope §2329.01 (11655) and everything said about 
the Fioramonte case in the Lawrence case is also obiter dictum. But what 
the court said in the latter case was merely that it was held in the Fiora- 
monte case that “even if a leasehold for a term of years can be construed 
to be a legal interest in land, a judgment lien does not attach to such lease- 





25 See history of this section in Culp v. Jacobs, 123 Ohio St. 109, 174 N.E. 
242 (1930). See also: Roads v Symmes, 1 Ohio 281, 313 (1824); Stiles v Murphy, 
4 Ohio 92 (1829); Gorrell v. Kelsey, 40 Ohio St. 117 (1883); Smith v. Hogg, 
52 Ohio St. 527, 40 N. E. 406 (1895). 

26 Onto Rev. Stat. 5374; 51 Onto Laws 57. 

27 First Nat. Bank v. Logue, 89 Ohio St. 288, 106 N.E. 21 (1914). 

28 111 Onto Laws 366, Onto Rev. Cope, 2329.01 (11654). 

29158 Ohio St. 213, 107 N. E. 2d 321, 33 A.L.R. 2d 1267 (1952). 

30 161 Ohio St. 543, 548, 120 N.E. 2d 88, (1954). 
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hold prior to the filing of a certificate of such judgment or seizure by the 
levy of an execution.” So the court has not yet decided whether or not a 
lease for years, not renewable forever, can be subjected to either a 
lien or an execution, or whether such a lease is a vested legal interest; 
and indeed the point could hardly have been decided in either the Fiora- 
monte case or the Lawrence case, for the facts did not call for such a 
decision. - " 

The Lawrence case did, however, definitely settle two important 
points. (1) Filing a certificate of judgment does not fix a lien upon the 
equitable interest of the judgment debtor under a land contract, nor (2) 
does it create a lien upon land acquired after filing the certificate, but 
a new certificate must be filed after acquisition and before disposition 
of the land by the judgment debtor. These decisions are clearly correct. 

So it may be concluded that judgments may be made liens, by filing 
certificates, upon: 

1. Legal estates and vested legal interests in lands, held by 

the judgment debtor at the time of filing the certificate, 
which would include legal estates in fee simple or fee tail, 
estates for life, estates pur autre vie, vested reversions and 
vested remainders™ even though such estates or interests are 
liable to defeasance by conditions subsequent, if the legal 
title is vested in the judgment debtor when the certificate 
is filed; 

2. Leasehold estates renewable forever; and possibly leasehold 
estates for lesser terms if they are finally held to be vested 
legal interests, though in that event it would seem to have 
been superfluous for the legislature to have specifically 
included “‘leasehold estates renewable forever”; and 

3. Real estate conveyed by the judgment debtor in fraud 
of creditors under circumstances which render the con- 
veyance void, and the lands subject to execution®*. As to 
lands of a decedent it has been held that since title de- 
volves upon the heirs or devisees at death, only a judgment 
against one or more of the heirs or devisees can be made a 
lien, not a judgment against the personal representative. 

Of course the latter can be compelled to force sale for pay- 
ment of debts.** 

It must be added that liens may also be obtained by seizure in 





81 Peck v. Chatfield, 24 Ohio App. 176, 179, 156 N.E. 459 (1927); Rhea v. 
Dick, 34 Ohio St. 420, 423, (1878); Richey v. Johnston, 30 Ohio St. 288, 294 
(1876) ; 17 O. Jur., Executions §251. 

82 Ecker v. Switzer, 17 Ohio App. 90 (1922); Barr v. Hatch, 3 Ohio 527 
(1828); Westerman v. Westerman, 25 Ohio St. 500, 510, 3 Ohio Dec. Repr. 501 
(1874) ; Gormley v. Potter, 29 Ohio St. 579, 599 (1876); Myers v. Hewitt, 16 
Ohio 449, 451 (1847); 19 O. Jur., FRAUDULENT ConveYANcEs $116, OnIo Rev. CopE 
$1335.02 (8618). “ 

83 Akron Commercial Securities Co. v. Ritzman, Admx, 79 Ohio App. 80, 
72 N.E. (2d) 489, (1945). 
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execution, subject to the same limitations as to the kinds of interests 
in real property as are stated above. 

The above categories probably are not entirely exhaustive. There 
may be other kinds of interests which do not occur to the writer which 
should be classified as vested legal interests. If so, they would be subject 
to a judgment lien acquired while such interests exist. 

SEARCH FOR JUDGMENT LIENs 

The whiter is not an abstracter of titles and feels unqualified to 
described the techniques of title search, though he has of course examined 
a great many titles by means of abstracts, and sometimes has found it 
necessary to supplement the examination of the abstract by examination of 
records, where the abstract is deficient, as is too often the case. 

However, as to a search for judgment liens, examination should be 
made of (1) the index of judgments and the judgment dockets (and 
general index of suits and judgments if such an index is kept), in the 
office of the clerk of the common pleas court of the county where the 
land is situated, covering a sufficient period of time to be sure that there 
is no judgment lien in effect, either by original filing of a certificate or by 
renewal (by filing of a new certificate or by issuing execution, before 
dormancy), (2) the register of title certificates of registered lands in the 
office of the county recorder of the county where the land is situated, 
if the title has been registered, and (3) the indexes and dockets of the 
United States district courts of the district, in order to discover judgments 
upon which executions may have been issued without filing a certificate 
of judgment, and, incidentally, perhaps to verify the county search, since 
too much precaution is hardly possible. 

It should always be remembered that a judgment lien, once obtained 
by filing a certificate, attaches to land, or vested legal interests therein, 
held by the judgment debtor at the time of filing the certificate, and 
continues in effect as to that property until the lien is satisfied or becomes 
dormant. It does not attach to after-acquired property, and a lien upon 
such property must be obtained by filing another certificate after acquisi- 
tion of the property by the judgment debtor and before he disposes of it. 
Therefore the date of filing is extremely important and should be care- 
fully noted, and compared by the title examiner with dates of con- 
veyances or instruments of title. 

Moreover, it should not be forgotten that a judgment lien once 
obtained and not dormant may be renewed and continued in force either 
by fileng another certificate or by issuing an execution, and for this pur- 
pose the execution need not be levied — the land need not be 
“seized in execution”; for this provision of the old law on dormancy was 
retained only to preserve to the judgment creditor, as an alternative 
method of saving the lien, the procedure formerly provided. When it 
is desired, however, thus to preserve a lien in a foreign county, it would 
seem that the wnit of execution should be issued to and returned by the 
sheriff of that county, so that there will be a record in each county. 
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It seems obvious, however, that the simple and convenient filing of a new 
certificate is much to be preferred to mere issuance of an execution, if only 
preservation of the judgment lien is desired, without actual levy upon 
specific property. 
ILL-aDvIsED ATTEMPT TO AMEND 
Jupcment Lien Laws 

A bill was introduced in the General Assembly several years ago 
which if passed would have largely emasculated the judgment lien act 
of 1935 and defeated some of its most important objectives. Fortunately it 
was referred to the State Bar Association for study and report while 
the Assembly was in session, was promptly opposed, and died in the 
House Judiciary Committee. 

Among other features, it would have added, to the requirement 
of a certificate of judgment, a further requirement of filing an ex parte 
affidavit by the judgment creditor or his attorney, describing in detail the 
lands upon which a lien was sought. Not only would this have necessitated 
search for and discovery of the judgment debtor’s lands before they could 
be bound with a lien, but it would also have made it possible, by a mere 
affidavit, to create at least an apparent encumbrance upon property not 
actually owned by the debtor, but only mistakenly supposed to be so 
owned, Also, it would have deprived the judgment creditor of the great 
advantage of being able, by the simple filing of a judgment certificate, 
to bind all lands actually owned by the debtor in any county, without 
first suffering delay while searching for property and its legal descrip- 
tion, during which time the land might be disposed of ; when under the 
present law it can be immediately bound with a blanket lien without any 
risk of clouding title of a third person’s property. 

The proposal was most ill-advised, and it was fortunate that it did 
not slip by the vigilance of the Judiciary Committee. It is to be hoped that 
no future similar tampering with the lien law wiil ever be enacted. 











PROCEEDINGS IN AID OF EXECUTION 
Arnotp F, Bunce, Sr. aNp ARNOLD F. Bunce, Jr.* 

Often-times the judgments which are the easiest to obtain are the 
most difficult to collect. The judgment creditor is unable to locate 
tangible assets belonging to the judgment debtor upon which execution can 
be levied. To assist the judgment creditor in locating property which can 
be applied to the satisfaction of a judgment, statutes have been enacted 
under the provisions of which the judgment and third persons can be 
compelled to attend before a judge or referee to testify concerning the 
property of the judgment debtor. These provisions are often referred to 
as “proceedings in aid of execution.” 

The term “proceedings in aid of execution” has been held to include 
actions in the nature of a creditor’s bill brought under the provisions of 
Onto Rev. Cope 2333.017. This is the subject of a separate article in this 
series and will not be discussed under this heading. 

The Ohio Revised Code contains separate provisions regulating pro- 
ceedings in courts of common pleas* and before justices of the peace,* 
although, in those respects of which no special provision is made in the 
chapters relating to justices of the peace, the provisions relating to courts 
of common pleas are applicable.© Proceedings in probate courts® and 
municipal courts’ are governed by the common pleas court procedure. 

In this article, we intend to approach the subject from a practical 
point of view. The law relating to the subject is found in the above cited 
sections of the Revised Code of Ohio and is ably discussed in 17 OAto 
Jurisprudence under the title. “Executions,” Sections 537 to 614, both 
inclusive. To attempt to cover the subject completely from a legal stand- 
point would unduly extend the length of this article. 

Of course, the first prerequisite to the commencement of a pro- 
ceeding in aid of execution is a judgment against the debtor. In some 
cases, an execution must first be issued® and in others must also be re- 
turned unsatisfied® before the proceedings can be commenced, If personal 
earnings are to be attached, written demand must be made upon the 
judgment debtor not less than five days nor more than thirty days before 
the order in aid of execution is sought.’® 


* Of the firm of Marshall, Melhorn, Bloch & Belt, Toledo, Ohio; members 
of the Ohio Bar. 

1 Chapter 2333 of the Onto Rev. Cove is headed: “Proceedings in Aid of 
Execution.” 

2 Hegler v. Grove, 63 Ohio St. 404, 59 N.E. 162 (1900). 

8 On1o Rev. Cope §2333.01, et seq. (11760). 

Ono Rev. Cope §1917.37, et seq. (10436). 

5 Onto Rev. Cope $1907.42 (10490) ; Hallanan v. Crow, 15 Ohio St. 176 (1864). 

6 On10 Rev. Cope $1901.21 (1599). 

7 On10 Rev. Cope §2101.32 (10501-22). 

8 On10 Rev. Cope §2333.10 (11769). 

9 Onto Rev. Cope $§2333.09, 2333.13 (11768, 11772). 

10 On10 Rev. Cope §§1911.40, 2715.02 (10272, 11828-1). 
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Also local court rules frequently require that an affidavit in compli- 
ance with the Soldiers’ and Sailors’ Civil Relief Act of 1940"! must be 
filed before a proceeding in aid of execution will be issued.’* Local 
rules also often require that costs be deposited in advance at the time the 
proceedings are commenced.'* Therefore, the rules of the specific court 
in which the remedy is to be sought should be consulted before any-action 
is taken. 

PRocepURE IN Courts oF CoMMON PLEAs 


The procedure in courts of common pleas applies also to pro- 
ceedings in probate courts and municipal courts and, in some respects, 
to proceedings before justices of the peace. 

Under the first statutory provisien,"* before an order is sought for 
the examination of a debtor, an execution must be issued to the sheriff 
of the county in which the judgment debtor resides, or if he does not 
reside in the state, to the sheriff of the county in which the judgment was 
rendered, or a transcript of the judgment of a justice of the peace has 
been filed. If such execution is returned unsatisfied, in whole or in part, 
the judgment creditor is entitled to an order from a probate judge or a 
judge of the court of common pleas im the county to which such execution 
was issued, requiring such judgment debtor to appear and answer con- 
cerning his property before such judge, or a referee appointed by him, 
at a time and place within the county, to be specified in the order. 

It will be noted that the proceedings are to be commenced and the 
hearing held in the county to which the execution was issued which may 
or may not be the same county in which the judgment was rendered, 

As a matter of practice, the judgment creditor first causes the 
execution to be issued and, as soon as it is returned unsatisfied, files in 
the proper court an application or motion, supported by an affidavit, con- 
taining the necessary facts. The court then signs the order, which to- 
gether with a minute of his proceedings signed by him is filed with the 
clerk, who enters on his execution docket the time of its filing.’* The 
judgment creditor then files a praecipe with the clerk requesting that an 
order in aid of execution be issued. The clerk then issues the order to 
the proper sheriff who serves it in the same manner as a summons is 
served.’® 

The court may refer the matter to a referee agreed upon or ap- 
pointed by the judge to report the evidence or the facts.’’ Parties and 





1150 U.S.C.A., App. 501 et seq. 
12 Lucas County Court of Common Pleas Rule No. 27; Toledo Municipal 
Court Rule No. 27. 
13 Lucas County Court of Common Pleas Rule No. 22; Toledo Municipal 
Court Rule No. 29. 
14.On10 Rev. Cope $2333.09 (11768). 
15 Onto Rev. Cope $2333.25 (11785). 
16 Onto Rev. Cope §2333.25 (11785). 
17 On10 Rev. Cope §2333.16 (11775, 11776). 
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witnesses may be compelled by an order of the judge or by subpoena to 
attend before the judge or referee to testify."* Parties or witnesses who 
disobey orders of the judge, court or referee, issued and served upon 
them, may be punished for contempt. If an order of the referee is 
disobeyed he reports it to the court who may punish for contempt.’® 

Persons appearing to testify are not excused from answering any 
question on the ground that their examination will tend to convict them 
of fraud but their answers cannot be used against them in a prosecution 
for such fraud.”° All examinations and answers must be under oath. 
When a corporation answers, the answer must be on the oath of an 
officer thereof. If the examination is before a referee, he certifies the 
evidence or the facts to the court.”* 

At the hearing the judgment debtor and other witnesses who appear 
may be fully examined concerning any property belonging to the judg- 
ment debtor or in which he may have an interest. It is, therefore, ad- 
visable that the attorney conducting the examination obtain as much in- 
formation concerning the judgment debtor as possible before commencing 
the examination. Frequently such information can be obtained from the 
judgment creditor or neighbors or acquaintances or employers of the 
debtor, or credit bureaus, banks, trades people, court records or records 
in the county recorder’s office. Inquiry should be made concerning his 
employment, past and present, his ownership of real estate, automobiles 
and other chattel property, securities, bank accounts, life insuranee, 
promissory notes, and accounts and debts receivable. If the judgment 
debtor has recently transferred or encumbered property, full inquiry 
should be made concerning the transaction. If the attorney has armed 
himself with this information he can more effectively examine the 
judgment debtor and locate property which may be applied to the satis- 
faction of the judgment. 

If the examination of the judgment debtor discloses that he has 
property or that there is money owing to him which is not exempt from 
execution, whether it is in his own hands or in possession of some other 
person or corporation, the court may order it applied to the satisfaction 
of the judgment.”* 

Another section of the code”* provides that after execution is issued 
but before its return, and on proof by affidavit, or otherwise, to the 
satisfaction of the probate or common pleas judge of the county in which 
the debtor is found, that the judgment debtor has property which he un- 
justly refuses to apply toward the satisfaction of the judgment, such 





18 Qn10 Rev. Cope $2333.17 (11777). 
19 Onto Rev. Cope §2333.19 (11779). 

20 On10 Rev. Cope $2333.15 (11774). 
21 Onto Rev. Cope §2333.18 (11778). 
22 Onto Rev. Cope §2333.21 (11781). 
23 On10 Rev. Cope §2333.10 (11769). 
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judge may require the debtor to appear at a time and place in such county, 
to answer concerning it.” 

It is further provided that, instead of the order mentioned in the 
preceding paragraph, the judge upon proof in writing to his satisfaction, 
by affidavit of the judgment creditor or otherwise, that there is danger of 
the debtor leaving the state or concealing himself to avoid such examina- 
tion, may issue a warrant requiring the sheriff to arrest and bring such 
debtor before such judge. This warrant can only be issued by a judge of 
the court of the county in which such debtor is found and the sheriff 
can only execute it in that county. In executing the warrant, the sheriff 
must deliver to the debtor a copy thereof and of the testimony on which 
it is issued,”© 

Excepting for the difference in the language of the application and 
affidavit, the procedure for obtaining the issuance of the order or the 
warrant under these sections is the same as that outlined above. 

When the debtor is arrested and brought before the judge, he and 
the other witnesses are examined under oath and if, in the examination, 
it appears that there is danger of the debtor’s leaving the state, or that 
he has property which he unjustly refuses to apply to the judgment, he 
may be ordered to enter into a bond, with surety, in such sum as the 
judge prescribes that he will attend before the judge or referee for 
examination from time to time as directed. If he fails to enter into such 
bond, he may be committed to the county jail, by warrant of the judge, 
as for contempt.” 

Provision is next made for examination of debtors of the judgment 
debtor. 

When execution against a judgment debtor has been returned, the 
judgment creditor may then file an application for an order requiring 
that a person or corporation indebted to the judgment debtor or holding 
property belonging to him appear and answer.”’ If the judge is satisfied 
by affidavit or other written proof that such person or corporation is in- 
debted to the judgment debtor, or has property belonging to him, the 
judge may issue an order requiring such person or corporation, or any 
officer or member of the corporation, to appear at a specified time and 
place within the county wherein such order is served and answer con- 
cerning it.2* Such an order may also be issued before the issuance and 
return of execution if the judge is satisfied by affidavit of the judgment 
creditor, his agent or attorney, that grounds for attachment exist.2” The 
judge may require such notice as he deems proper to be given to any 
party to the action.*® The order shall be in writing and signed by the 





24 Onto Rev. Cope §2333.10 (11769). 

25 Onto Rev. Cope §2333.11 (11770). 
26 Ou10 Rev. Cope $2333.12 (11771). 
27 Onto Rev. Cope $2333.13 (11772). 
28 Ou10 Rev. Cope §2333.13 (11772). 
29 On10 Rev. Cope $2333.14 (11773). 
30 Onto Rev. Cope §2333.14 (11773). 
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judge who makes it and shall be served as a summons.** If the judge re- 
quires that notice be given, the judgment creditor should then file his 
praecipe with the clerk requesting that such notice issue. 

It will be noted that if such an order is sought after return of 
execution, the proof required may be by affidavit or other written proof, 
but if the order is sought before execution is issued, the proof must be 
by affidavit. 

The order binds any property, money or credits belonging to the 
judgment debtor which is in the hands of or under the control of the 
person or corporation served with the order from the time the order is 
served and such person or corporation is liable to the judgment creditor 
therefor.** The same section of the code also apparently provides that 
property, money or credits due from the judgment debtor to the person 
or corporation served with the order are bound by the order. The lan- 
guage is as follows: 

From the time of its service, property, money, or credits 
in the hands, or under the control of the person so served, 
belonging to the judgment debtor, or due from him to such 
person or corporation, shall be bound, and he or it made liable 
to the judgment creditor therefor. (Emphasis supplied. )** 
Apparently an error was made in the codification of the above 

quoted provision of the statute. It was originally enacted on March 30, 
1874.%* It then read as follows: 

The service of such order shall bind the property in the 
possession or under the control of such person or corporation 
from the time of service, and the person or corporation so 
served with the order aforesaid shall stand liable to the judg- 
ment creditor for all property, moneys and credits in his hands, 
or due from such person or corporation to the judgment debtor 
from the time he is served with said order. (Emphasis supplied. ) 
When this section was carried into the Revised Statutes, this clause 

was as follows: 

. .. and the person or corporation so served with the order 
shall be liable to the judgment creditor for all property, money, 
and credits, in his hands belonging to the judgment debtor, or 
due to him from such person or corporation, from the time of 
service . . . (Emphasis supplied. )*® 
In 1910 the Ohio statutes were recodified and called the Ohio 

General Code and in this recodification the words were apparently trans- 
posed and first appeared in their present form.*® We have found no 
cases construing this clause but do not believe that a court would construe 
the clause literally as it now appears in the Revised Code. 


31 Onto Rev. Cope §2333.25 (11785). 

32 On10 Rev. Cope §2333.13 (11772). 

38 Onto Rev. Cope §2333.13 (11772). 

8471 Onto Laws 53 

35 On1o Rev. Stat. 5475 

36 Page & Adams Annotated On10 GeneraL Cope §11772 (1912). 
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The hearing proceeds in the same manner as the examination of the 
judgment debtor himself which is discussed above and the same sanctions 
are available to the judgment creditor to compel the testimony of the 
witnesses. However, it is common practice for the person or corporation 
served with such an order to write a letter to the clerk or to file a verified 
answer or affidavit stating what property, if any, of the judgment debtor 
was held at the time of the service of the order. Then if the judgment 
creditor desires further information, the person or corporation is called 
in for personal examination. This seldom happens. 

A debtor of the judgment debtor may save himself the time and 
inconvenience of being subjected to this procedure by voluntarily paying 
to the sheriff or bailiff, as the case may be, the amount of his debt or so 
much thereof as will satisfy the execution after execution against property 
of the judgment debtor has been issued.** A receipt from the sheriff or 
bailiff shall be a sufficient discharge for the amount so paid or directed 
to be credited by the judgment creditor on the execution.** 

The judgment creditor in proceedings in aid of execution may also 
apply for the appointment of a receiver of the property of the judgment 
debtor.*® By order, the court may appoint the sheriff of the proper 
county, or other suitable person, as receiver of the property of the judg- 
ment debtor and also forbid a transfer or other disposition of or inter- 
ference with the property of the judgment debtor.*° If the sheriff is 
appointed receiver, he and his sureties are liable on his official bond as 
such receiver, but if another person is appointed, he must take oath and 
give bond.** 

If the judgment debtor has an interest in real estate, the receiver 
may be ordered to sell such interest if the interest of the judgment debtor 
is such that it can be ascertained without controversy with other persons 
having an interest in the same property.‘ The sale is conducted in the 
same manner as the sale of real estate under execution and the proceedings 
before the execution of the deed must be approved by the court which 
rendered the judgment or in which the transcript was filed.** 


ProcEpURE BEFORE JUSTICES OF THE PEACE 
Procedure before a justice of the peace is much the same as in 
municipal courts or common pleas courts. The judgment creditor should 
be prepared to pay costs in advance, especially witness fees, and to file an 
affidavit in compliance with the Soldiers’ and Sailors’ Civil Relief Act of 
1940.** If personal earnings of the judgment debtor are to be attached, 





87 Onto Rev. Cope $2333.20 (11780). 
38 Onto Rev. Cope $2333.20 (11780). 
39 On10 Rev. Cope $2333.22 (11782). 
40 On10 Rev. Cope §2333.22 (11782). 
41 Onto Rev. Cope §2333.23 (11783). 
42 Onto Rev. Cope $2333.24 (11784). 
43 Onto Rev. Cope §2333.24 (11784). 
4450 U.S.C.A., App. $01 et seq. 
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notice must be given to the judgment debtor in the same manner as in 
common pleas courts.*® 

The judgment creditor, his agent or attorney, first must file an 
affidavit or verified application with the justice of the peace who rendered 
the judgment, or his successor, stating that he has good reason to believe 
and does believe that the person, partnership or corporation named therein 
is liable to the judgment debtor for a sum of money, whether then due 
or not, and that it is not exempt from execution.*® The justice shall then 
issue an order to the person, partnership or corporation to appear before 
him at his office at a specified time and place not less than five nor more 
than fifteen days from the date of the order to answer under oath 
respecting such liability.” The justice must sign this order and then it is 
served and return made in the same manner as a summons with the return 
stating the exact time of service.*® If the judgment debtor can be found 
within the county, he must be given notice of the hearing which must be 
served in the same manner as a summons at least three days before the 
hearing.” 

From the time of the service of the order, the person, partnership or 
corporation served is liable to the judgment creditor for such amount of 
money which it was then liable for to the judgment debtor, and not 
exempt from execution, whether then due or not, as far as is necessary 
to satisfy the judgment including costs of the proceedings in aid. 

If the partnership, corporation or person so served appears and an- 
swers, he shall be examined under oath concerning any money for which 
he is liable and the justice shall hear any evidence respecting it.’ The 
person, partnership or corporation served with notice to appear may de- 
mand and receive fees as witnesses in civil cases.°” The justice may also 
subpoena witnesses to testify concerning such liability.’ If the party 
served with notice fails to appear and it is shown that the order was served 
not less than five days before the time for appearance or if the party ap- 
pears and refuses without good cause to answer any proper question, the 
justice may proceed the same as if that party had admitted money in his 
hands sufficient to satisfy the judgment and costs.™ 

If it appears from the examination or by admission that a party is 
liable to the judgment debtor for any money, whether sufficient to satisfy 
the judgment or not, the justice must order the party to pay such money, 
or as much thereof as may be necessary, to the judgment creditor, but if 








45 On1o Rev. Cope $1911.40 (10272). 
46 On10 Rev. Cope §1917.37 (10436). 
47QOn10 Rev. Cope $1917.37 (10436). 
48 Onto Rev. Cope $1917.38 (10437). 
49 On10 Rev. Cope §1917.38 (10437). 
50 Onto Rev. Cope $1917.38 (10437). 

51 Ou1o Rev. Cope §1917.39 (10438). 

52 Onto Rev. Cope §1917.44 (10443). 

53 Ou10 Rev. Cope $1917.37 (10436). 
54 On10 Rev. Cope $1917.39 (10438). 
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it is shown that the money is not yet due, the order shall be to pay the 
money at a specific time when it has become due.** The money so paid 
shall first be applied to the costs and the balance to the judgment. 

The judgment creditor is given the right to enforce the order by a 
civil action against a party who fails to comply with the pay-in-order. 
The proceeding is the same as other civil actions and the judgment may 
be for whatever the party owes the judgment debtor not to exceed the 
amount of the order and the costs of the proceeding against the party.*” 

Jupcments Acarnst RaiLroap ComPANIEs 

Special provisions are made covering garnishments to collect judg- 
ments against railroad companies upon claims due to common laborers 
for work and labor performed for the company, or for crossties, lumber, 
or wood furnished thereto, to be used in the construction, repair or 
operation of their roads or for erection of fences along the lines of 
their roads, required by law to be erected, or upon a note, or other evidence 
of indebtedness given for such considerations.°* These sections of the 
code are seldom, if ever, applied and will not be discussed in detail. 


DEVELOPMENT OF LocaL PRACTICEs 


Because of the overlapping and sometimes contradictory provisions 
of the statutes relating to garnishments, proceedings in aid of execution 
and exemptions from execution, there has been much confusion in the 
minds of the judges and the lawyers concerning the proper application 
of the same. Asa result the courts and the lawyers who most often resort 
to these provisions of the law for the collection of judgments have de- 
veloped and follow certain practices in their jurisdictions providing practi- 
cal solutions to the problem but which may not be in strict conformity to 
the law. 

Illustrative of the confusion in the minds of the court and the 
lawyers is a case decided by the Supreme Court of Ohio on March 6, 
1946.°° In that case a judgment had been recovered in the Court of 
Common Pleas of Hamilton County. The judgment creditor commenced 
a proceeding in aid of execution in an attempt to collect the judgment. 
This proceeding should have been governed by the provisions of Ohio 
Gen. Code §§11768 et seq. (On10 Rev. Cope 2333.09 et seq.) which 
govern proceedings in aid of execution. However, in deciding the case, 
the Court made no reference to those sections but, instead, applied the 
provisions of Ohio Gen. Code §§11828, 11830, 11847, and 11851 
(Onto Rev. Cope §§2715.11, 2715.13, 2715.29, 2715.33) which are 





55 On1o Rev. Cope $1917.40 (10439). 

56 On1o Rev. Cope $1917.40 (10439). 

57 Onto Rev. Cope $1917.41 (10440). 

58 Ono Rev. Cone §§2333.02 (11761) to 2333.08 (11767) both inclusive. 


59 Peoples Bank & Savings Co. v. Katz, 146 Ohio St. 297, 65 N.E. 2d 708 
(1946). 
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applicable to garnishment proceedings before judgment and were wholly 
inapplicable to the case under consideration.” 

In practice, lawyers, being uncertain of the rights of their clients 
under these statutes, have been inclined to work out agreements be- 
tween the judgment creditor, the judgment debtor and the garnishee. 
This remedy is most frequently used in cases where the judgment debtor 
is a wage earner whose wages are attached. The amount involved is 
usually too small to warrant any extended litigation so the lawyers and 
parties agree among themselves as to how much should be withheld by 
the employer and paid to the clerk of the court to apply on the judgment. 
Frequently the debtor is not represented by counse] but makes an agree- 
ment with the attorney for the judgment creditor to make regular periodic 
payments to apply on the judgment. Sometimes arrangements are made 
with the employer to pay such amounts directly to the judgment creditor. 
When the agreement is completed an order is submitted, usually by the 
attorney for the judgment debtor, either discharging the garnishee or 
ordering a portion of the sum withheld paid to the clerk of the court. 

In other cases, where no agreement is reached, and the judgment 
debtor does not appear but the garnishee reports property or money in 
his possession subject to the order of the court, the Court orders the entire 
amount or so much thereof as will satisfy the judgment paid in to court. 
If the judgment debtor appears to claim his exemptions they are allowed 
and the balance distributed to the judgment creditor. If he does not claim 
his exemptions the entire sum is applied toward the satisfaction of the 
judgment. 

ProcepurE WHEN More THAN ONE 
Crepiror ATTEMPTS TO 
Atracu SAME Desror’s WacEs 

Sometimes more than one creditor attempts to attach the same 
debtor’s wages. In such cases questions are raised as to how the exemptions 
shall be applied and how the portion not exempt shall be distributed. One 
statute™ specifically provides that the exemption statutes® shall apply to 
all courts. It has been held that, regardless of the number of creditors, 


60 The court’s failure to apply the proper sections of the code is difficult 
to explain. Examination of the briefs filed in the case discloses that the only code 
sections relative to this subject cited by the lawyers were Onto Gen. Cope $§$11760 
and 11772 (Onio Rev. Cong §$2333.01 and 2333.13) both of which relate to 
proceedings after judgment. The briefs make no reference to the code sections cited 
by the Court. Also, in appellant’s brief, the first legal question presented for the 
Court’s consideration is: 

(1) A construction of the Statutes with reference to ‘“Pro- 
ceedings in Aid of Execution,” as provided in Chapter 
2 of Title 4, Division 5 and especially §11,772 Ohio Gen. 
Code, “Examination of Debtor of Judgment Debtor.” 
The Supreme Court in its opinion makes no reference to OH10 Gen. Cope §11772. 
61 On10 Rev. Cope §2329.69 (11728). 
62 Onto Rev. Cope $§2329.62 (11721) to 2329.83 (11740) both inclusive. 
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the debtor is entitled to hold exempt from garnishment that portion of his 
earnings which are exempt under the law and that the judgment creditors 
collectively must satisfy their claims out of the non-exempt portion.” 
This would seem to be a reasonable interpretation of the law and in 
accordance with its spirit. 

While the statutes relating to garnishment and proceedings in aid do 
not specifically regulate the priorities between creditors in those cases 
where multiple garnishments or proceedings in aid are attempted, such 
proceedings are a part of the general group of statutes relating to enforce- 
ment of judgments and the rules applicable to attachments and executions 
are helpful in determining this issue. The statutes provide that when there 
are several orders of attachment against the same defendant, they shall 
be executed in the order in which they are received. It has been 
held that an attachment is subject to prior attachments and executions 
levied against the same property, and is prior to subsequent attachments 
and executions levied on the same property.® The statutes also provide 
that when two or more writs of execution are delivered to the officer to 
whom they are directed on the same day, no preference shall be given 
to either of said writs and that if a sufficient sum of money is not made 
to satisfy all of such executions, the amount made shall be distributed to 
the several creditors in proportion to the amounts of their several de- 
mands. In all other cases the writ first delivered to the officer must be 
the first satisfied. 

It would seem that the same rule should be applied to orders in aid 
of execution issued against a judgment debtor. However, a practice has 
developed in some jurisdictions whereby when several judgment creditors 
attach the wages of a single debtor and his employer reports that he is in- 
debted to the debtor in a specified amount and pays the money into court, 
the non-exempt portion of the money paid in is divided among the several 
creditors regardless of the order in which their writs were served. This 
has received the tacit approval of the judges and the lawyers involved and 
has been a practical way of avoiding a contest between the creditors over 
priorities. 

Provision is made in the justice code®™ and also in the general attach- 
ment statutes” to the effect that when the same person is made garnishee 
by several parties, on motion of any of the plaintiffs, the amounts and 
priorities of the several attachments may be determined by the justice in 


63 Bulla v. Kent, 2 Ohio L.R. 340, 15 Ohio Dec. 409 (1904); Colonial 
Finance Co. v. Evans, 3 Ohio Op. 206 (1935); Kleinman v. Brown, 30 Ohio N.P. 
(N.S.) 69 (1932). 

64 Ou10 Rev. Cone §2715.08 (11825). 

65 Malkey v. Ruggles, 24 Ohio N.P. (N.S.) 433 (1923). 

66 Onto Rev. Cope §2329.10 (11665), see also Onto Rev. Cope $1917.36 
(10435). 

67 Oun10 Rev. Cope $1911.52 (10284). 
68 On1o Rev. Cope §2715.41 (11859). 
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cases pending before him and by reference in cases pending in the courts 
of common pleas. 
DiL—EMMA OF GARNISHEE 

We next call attention to the dilemma faced by an employer who 
is served with an order in aid of execution or a garnishment of the wages 
of one of his employees. Perhaps he knows that the employee has a 
family to support and is badly in need of his earnings. Maybe the em- 
ployee is basically an honest man who regularly pays his bills but has been 
ill or had illness in his family and accumulated debts which he has been 
unable to pay. According to the order served upon him the employer is 
required to hold all money due the employee until it is released by the 
court. He wants to give his employee the exempt part of his earnings 
but he also wants to fulfill his obligations to the court. He is required to 
decide at his peril whether he shall pay anything to his employee or not. 

The statutes governing garnishment provide that when any part of 
the earnings of the debtor is not exempt from levy or execution, the 
garnishee process is in force from the time of its service on the garnishee 
until the trial and binds all such earnings due at the time of service, and 
which become due from that time until the trial of such cause.® An- 
other section provides that in actions before justices of the peace the 
garnishee may pay to the debtor an amount equal to the personal earnings 
of such debtor exempted by law, less the sum of two dollars and a 
garnishee fee not exceeding fifty cents."® Another section provides that 
the garnishee may pay to the debtor an amount equal to ninety per cent 
of his personal earnings, due when the process is served or becoming due 
thereafter until trial, and be released from any liability to such creditor 
therefor."* On the other hand under the common pleas court provisions 
relating to proceedings in aid of execution only property, money or credits 
in the hands or under the control of the person served and belonging to 
him are bound.” 

From the foregoing it might seem that the employer had no problem. 
However, it has been held by the courts that the exemption is a personal 
privilege which must be claimed by the person entitled to it and cannot 
be claimed by the garnishee in his behalf.”* If the debtor fails to person- 
ally claim his exemption in the court and the garnishee pays the money 
over to the debtor, even though it would have been exempt if the debtor 
had made his claim, this will not serve as a defense for the garnishee.”* 





69 On1o Rev. Cope §1911.38 (10270), §2715.30 (11848). 

70 On10 Rev. Cope §1911.39 (10271). 

71 Onto Rev. Cope §2715.30 (11848). 

72 Onto Rev. Cope $2333.13 (11772). 

78 Conley v. Chilcote, 25 Ohio St. 320 (1874); McComb v. Thompson, 42 
Ohio St. 139 (1884); Pennsylvania Railroad Co. v. Bell, 22 Ohio App. 67, 153 N.E. 
293 (1925). 

74 Conley v. Chilcote, 25 Ohio St. 320 (1874); Pennsylvania Railroad Co. 
v. Bell, 22 Ohio App. 67, 153 N.E. 293 (1925). 
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It will readily be seen that under these circumstances the employer pays 
his employee at his peril and by doing so runs the risk of being compelled 
to pay the same debt again when sued by the judgment debtor who had 
the order in aid of execution issued. 

Then we have the employer who has a place of business in the 
State of Ohio and is subject to service of process therein but who has 
employees working for him in other states. 

This employer is served with an order in aid of execution upon a 
judgment rendered against his employee working in some other state. 
At the time the order is served this employer may owe the employee a 
substantial amount of money but before he can locate the employee and 
ascertain these facts, the employee may have been paid and left his employ. 
If he owed him the money at the time he may nevertheless be liable to 
the judgment creditor and be compelled to pay the debt twice."* The 
Supreme Court has held that tangible personal property belonging to a 
judgment debtor sued in Ohio and located outside the State of Ohio but 
in possession of a corporation subject to process in Ohio could not be 
reached by the garnishment process."* However, that Court has also held 
that a judgment creditor holding an Ohio judgment can, by means of an 
order in aid of execution reach the wages of a person employed outside 
of the State of Ohio by a foreign corporation doing business in Ohio and 
amenable to process therein even though such wages were payable in an- 
other state.” It will thus be seen that the laws of Ohio upon these sub- 
jects need revision and clarification. 


Property REACHED BY PROCEEDING 


In some cases not only money but other property may be reached 
by means of a proceedings in aid of execution. 

In proceedings in aid of execution in common pleas courts, a judg- 
ment creditor may reach “property, money or credits in the hands, or 
under the control of” another."* Thus a judgment creditor may subject 
to his judgment any property, money or credits in which the judgment 
debtor has a clearly ascertainable, fixed, legal interest. Equitable interests 
or contingent interests of the judgment debtor must be the subject of a 
creditor’s bill. The following are examples of the items which may be 
reached through proceedings in aid: money which the judgment debtor 
has fraudulently sent out of the state;" automobile in possession of third 
party; °° salaries and wages of county officials and employees;*! salaries 





75 Conley v. Chilcote, 25 Ohio St. 320, (1874). 
76 Buckeye Pipe Lines Co. v. Fee, 62 Ohio St. 543, 57 N.E. 446 (1900). 
77 Ohio Loan & Discount Co. v. Siemen, 142 Ohio St. 384, 52 N.E. 2d 525 
(1943). 
78 Onto Rev. Cope $2333.13 (11772). 
79 Wilson v. Columbia Casualty Co., 118 Ohio St. 319, 160 N.E. 906 (1928). 
80 Wilder v. Martin, 83 Ohio App. 209, 81 N.E. 2d 630 (1948). 
81 Uricich v. Kolesar, 132 Ohio St. 115, 5 N.E. 2d 335 (1936). 
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and wages of state officers and employees;** and, assets of corporation 
being liquidated according to On10 Rev. Cope §1701.91.% 

However, the judgment creditor seeking aid of execution in a 
justice court is not so fortunate. In proceedings in justice courts, he may 
reach only money which is owed his judgment debtor whether the money 
is then due or not.** Even though the money need not be then due, it 
must be money which the third party is unconditionally obligated to pay 
to the judgment debtor and not a conditional or a contingent debt.*° 

ENFORCEMENT OF ORDERS 

Finally, we have the problem of enforcement of orders in aid of 
execution. In proceedings before justices of the peace specific provision is 
made for enforcement of such orders by a civil action against the person 
who fails to comply with the order.®* It has been held that the garnishee 
is not a party to the action; that he does not have his day in court in that 
action; that the order of the justice is not a judgment charging the 
garnishee and does not determine the ultimate rights of the parties; that 
this can only be enforced by actions as in other cases; that in legal effect 
it is an assignment to the plaintiff of defendant’s right in the claim and 
authorizes plaintiff to sue thereon in his own name if the order is not 
complied with; and, that in such action the garnishee may interpose any 
offset or defense he may have against the action, notwithstanding the 
order of the justice and no judgment should be rendered against him that 
will not be a protection against the rights of third persons.’ It has also 
been held that in such action by the judgment creditor against the gar- 
nishee, the petition must set forth not only the proceedings before the 
justice, but also an allegation that the garnishee is in fact indebted to the 
judgment debtor.®® 

The statutes relating to proceedings in aid of execution in the 
common pleas courts make no specific provision for the enforcement of 
an order against the garnishee by an independent civil action. The code 
provides that if a “person . . . disobeys an order of the judge, court, or 
referee, issued and served . . . such person may be punished as for 
contempt. . .””°° 

The courts have ruled that where in proceedings in aid of execution 
from the examination it appears that there is a dispute concerning title 
to the property which is sought to be applied to the satisfaction of the 
judgment as belonging to the judgment debtor, a person cannot be im- 





2 Onto Rev. Cope $115.46 (260). 

83 Mickels v. Cowie Cut Stone Co., 34 Ohio App. 442, 171 N.E. 251 (1929). 

84 Onto Rev. Cope $1917.37 (10436). 
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396 (1925). 
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88 Wilson Co. v. Cleveland Electric Railway Co., 7 Ohio Cir. Ct. (N.S.) 258, 
18 Ohio Cir. Dec. 159 (1905). 
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prisoned as for a contempt for refusal to obey an order of the court to so 
apply the property.°° In such cases a receiver should be appointed who 
should resort to the ordinary remedy by action against the garnishee** or 
the judgment creditor may proceed against the garnishee by civil action.*? 

However, where an order has been made, commanding a judgment 
debtor to apply to the payment of a judgment money belonging to -him 
and under his absolute control and disposition, which he has received and 
wrongfully and fraudulently sent out of the state with intent to prevent 
the same from being applied on said judgment, and the judgment debtor 
has not exercised due diligence to comply with such order in aid of execu- 
tion, the court may order him confined for contempt of court until he 
complies with such order.** Also, when the order requires the judgment 
debtor to deliver or pay specific property or money to a receiver and when 
he, by his own examination, discloses that he has such property or money 
under his control and in his possession and fails to obey the order he may 
be punished for contempt.” 

In one case it was suggested that, where the garnishee refused to 
obey the order because of a dispute as to the title of the property, the 
judgment creditor should have recourse to the plenary action provided 
by Onto Gen. Cope §11760 (Onto Rev. Cope §2333.01) to which 


all claimants could and should be made parties.” 


APPEAL 


Orders directing a garnishee to pay money or deliver property to a 
receiver or to the court, or the refusal of such orders are final orders as 
to the parties*® and may be appealed by them on questions of law, but 
as to the garnishee they are not final orders and are not appealable.*’ In 


90 Union Bank v. Union Bank, 6 Ohio St. 254 (1856); Edgarton & Wilcox v. 
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Martin, 83 Ohio App. 209, 81 N.E. 2d 630 (1948). 
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one case the court held that a proceeding in aid of execution was a 
chancery case.** If so, it would be appealable on law and fact but in an- 
other case it was held that it was not a chancery case and an appeal on 
law and fact was not proper.*® 

ConcLusION 

This article tends to point up the confusion in the law of Ohio 
relating to proceedings in aid of execution rather than to clarify it. The 
statutes themselves are in certain respects overlapping, vague and contra- 
dictory. The courts have further confused the law on the subject by 
confusing the statutes relating to garnishment before judgment with the 
statutes relating to proceedings in aid of execution after judgment. Like 
Topsy in “Uncle Tom’s Cabin”, the law on this subject was “never born” 
but “just grow’d” leaving it in the topsy-turvy condition in which we now 
find it. Another writer has already called attention to this state of con- 
fusion and suggested the need for reform.’ 

It seems to us that the statutes upon the subjects of garnishments, 
proceedings in aid of execution and exemptions are lacking in uniformity 
or comprehensiveness and that a revision is long overdue. As the law 
now stands neither the judgment creditor, the judgment debtor nor the 
garnishee can be certain of his rights or obligations. Only through revision 
of these statutes can we obtain the uniformity and clarification necessary 
to define adequately those rights and obligations. 





But see First National Bank v. Clauss, 26 Ohio Cir. Ct. 107, 16 Ohio Cir. Dec. 
107 (1904). 

98 Michigan State Industries v. Fisher Hardware Co., 50 Ohio App. 153, 
197 N.E. 785 (1934). 

99 American Insurance Union v. Reed, 24 Ohio App. 192, 157 N.E. 314 (1927). 

100 Denlinger, Garnishment of Wages in Ohio, 21 U. or Cin. L.R. 268, 276 
(1952). 











THE CREDITOR’S BILL 


CuHar.es W. Fornorr* 


Since 1936 there has been a comparative flurry in the digests under 
the title of “Creditors’ Bills,” as a number of lawyers have dug an old 
remedy out of the cases around 1900 and from 1865 on back. After 
credit has been expanded for a period and conditions grow tighter, difficult 
cases of collection appear in greater numbers, and a means for reaching 
even the more elusive assets is seriously needed. Some of the wild credit 
and speculation features of early Ohio history, produced the remedy’s 
early popularity. The great expansion of credit in our present economy 
suggests the need for an implement to use in the tough cases. Some of 
the cases suggest also the value of a remedy flexible enough to intercept 
the windfalls which occasionally come even to debtors. That the remedy 
proceeds by action, an independent suit, suggests a reasonable job of legal 
work will be involved, an opportunity to use professional tools which have 
been pleasing to the hands of masters in the past, as well as an appropriate 
fee. 

Whatever might be desirable as to the contents of this essay, 1 
seems expedient to undertake only a simple statement of the basic features 
of the remedy, with a few tentative arguments on some points of doubt. 
The ramifications are endless and seldom seem simple enough to compact 
into a citation. But the greater difficulty is to come at a clear picture of 
the chief features of the remedy. If that could be sketched, apparently 
many of the special problems could be looked up one by one as the 
special circumstances of one case or another presents them, 

GENERAL CHARACTERISTICS OF THE CREDITOR’s BILL 

The creditor’s bill is a resort to equitable powers to subject some 
kinds of assets, or assets under some conditions, to the satisfaction of a 
judgment.’ It is not one clear-cut remedy, such as a judgment for debt 
or a decree of specific performance. It opens the arsenal door, and the 
creditor can pick a poinard or a field piece. 

The holder of a claim which can be reduced to a judgment for 
damages first establishes that claim by securing a judgment. If sufficient 
property of the debtor can be found which can be reached by execution, 
the judgment creditor can elect to resort to attachment, proceedings in 
aid, or a creditor’s bill. When attachment or proceedings in aid would 
not reach particular assets for any reason, particularly when the debtor’s 
claim is not “matured” or when there are conflicting claims to those 
assets, liens intervening or numerous creditors maneuvering for advan- 
atic the creditor’s bill may be advantageous or essential. 





* Dean of the College of Law, University of Toledo. 

1 The simple creditor’s bill only will be dealt with, in which the creditor seeks 
to get satisfaction of his own judgment claim. Class suits, with all their elabora- 
tions, are omitted, as are various special situations where a prior judgment may 
not be necessary. 
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When a bill is deemed appropriate, a petition meeting the usual 
standards of equity pleading is filed. This bill shows the inadequacy of 
legal relief, describing if possible the particular assets sought to be 
reached, and the positions of all persons made parties, It makes parties 
the judgment debtor and all persons holding any interests in or claims to 
the assets, or who will be affected by the relief asked. The prayer will in 
effect ask for any type of equitable decree, whether in rem or in personam 
in operation, which will procure the application of the assets to the satis- 
faction of plaintiff’s judgment. A venue will be picked which will as 
to the judgment debtor or some party holding assets of the debtor, meet 
the requirements for a personal action. When a choice remains after 
meeting that requirement, the venue will be picked which includes im- 
portant assets upon which a decree can operate im rem, by sale, distribution 
of funds in the custody of the court, or otherwise. Summons will be 
issued to all parties who can be served in that county or any county of 
the state, and where appropriate, service will be made by publication or 
otherwise on parties outside the state. 

Upon service of summons on the judgment debtor or other holder 
of assets of the debtor, the plaintiff in the creditor’s bill acquires a lien 
(if he has not already a judgment lien) on the property “held” by that 
defendant. So far as concerns priority of claim to those assets to satisfy 
judgments, the creditor’s bill lien will be given the same standing by the 
equity court as a judgment lien, As against all parties holding judgment 
or other liens on the specific assets, the creditor’s bill lien will rank ac- 
cording to the date of service of summons. Acquiring such a security for 
collection is obviously one of the important objectives of the creditor’s bill. 

At the pleading stage, the usual incidents of a complex equitable 
suit may be expected, including any form of discovery as against any 
defendant, amendments to the petition to describe any property discovered, 
answers setting up claims of title or other interest, and cross-petitions 
claiming a wide variety of relief. Interpleader and intervention to the 
full scope of equitable principles, not merely such as is provided under 
the code, will occur from time to time. Interlocutory injunctions and the 
appointment of a receiver, as well as directions to deliver assets to the 
clerk or other officer of the court are usual, not only to preserve the 
assets but also to pave the way whenever possible for a decree which will 
effectively control distribution of the assets. 

The relief to be granted, whether intermediate or final, seems to 
include a large segment of the forms which an equity court may make 
available, including a marshalling of assets or liens, and all manner of 
judgments in personam or in rem which may be needful to control the 
application of assets to debts. Neither a divorce of the debtor from his 
wife nor custody of the debtor’s children will be adjudicated, but it is 
difficult to think of other types of equity jurisdiction which could not in 
one case or another become involved. The arsenal door is indeed ajar, 
once the suit is begun. 
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Tue Basis of, AND STATUTES RELATING TO, CREDITORS’ BILLs 

Ohio courts have found no serious problems in connection with the 
statutes dealing with creditors’ bills, and the legislative history is quite 
simple. 

While the General Assembly in 1831 was engaged in overhauling 
the law of numerous areas, it adopted separate general acts relating to 
practice in courts of law and in chancery. Section sixteen of the Chancery 
Practice Act of March 14, 1831,? contained the substance of the present 
provision, and a little that is now omitted.* Section sixteen was a pain- 
staking and successful effort to cover the major features of the creditor’s 
bill as it had developed in chancery practice, if one is to judge by the 
apparent ease with which the courts have lived with its provisions, and 
the lack of subsequent legislative change. 

The Code of Civil Procedure of March 11, 1853, contained the 


earlier provision in a more simply worded form* which has been changed 








229 Ono Laws 84: 

$16. In all cases where judgments at law, or decrees in chancery, have been 
obtained, and rendered against any person, and the debtor has not per- 
sonal or real estate, subject to levy on execution, sufficient to satisfy said 
judgment or decree; but has any equitable interests in real estate, as 
mortgagor, mortgagee, or otherwise; or any interest, shares, or stock, 
in any banking, turnpike, bridge, or any other joint stock company; or 
any judgments or decrees, or any money, contracts, debts, or choses in 
action, due to him, or which may become due; or moneys, goods, and 
effects, in the hands or possession of any person, body politic or corpo- 
rate; the same may be subjected in chancery, to the payment of said 
judgment or decree, and applications may be made to the courts of 
chancery, in the county where such judgment or decree was rendered, 
or where said lands lie, to subject any or all of the herein before enu- 
merated interests, to the payment of the judgment or decree aforesaid, 
according to the usual course of proceeding, and known usages of courts 
of chancery, and the said court shall decree sales, and enforce all neces- 
sary transfers and conveyances, to vest in any person purchasing, or 
taking under such decree, all the right, title, and interest, of the said 
debtor, in the interests sold, or the subject of the decree, at the time of 
the service of prdécess in such case, to be held in the same manner such 
debtor held the same: Provided, That the sale of all equitable interests 
in real estate, shall be conducted in all respects, in the same manner as is 
provided by law, for the sale of real estate, in the “act regulating 
judgments and executions.” 

3 The clauses relating to sale and “expressly” giving a lien, i.¢., the pur- 
chaser to get the title or right held by the judgment debtor at the time of service 
of process. 

451 Onto Laws 57, 135: 

$458. When a judgment debtor has not personal or real property subject to 

levy on execution, sufficient to satisfy the judgment, any equitable in- 
terest which he may have in real estate, as mortgagor, mortgagee, or 
otherwise, or any interest he may have in any banking, turnpike, 
bridge, or other joint stock company, or any interest he may have in 
any money contracts, claims or choses in action due or to become due 
to him, or in any judgment or decree; or any money, goods, or effects 
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very little indeed since.5 In the Code of 1853, section 458 was the first 
section in Title XIV, “Executions”, Chapter II, “Proceedings in Aid of 
Executions.” Added to the body of the section which has come down 
into the present Revised Code, were originally the words “or as in this 
chapter prescribed.” 

The courts have recognized the statutory provisions as “declaratory 
of the common law,” so as to find guidance as to the various incidents 
of the remedy in equity principles as well as in the wording of the statute. 
No doubt the frequent use of the remedy in the litigious decades prior to 
1853,° had firmly impressed that assumption on the minds of the judges 
who were to unravel the remedial results of the “fusion” of law and 
equity under the code. In 1855, the supreme court decided a case begun 
prior to the effective date of the code, involving questions under §15 
(injunctions staying transfers pending a suit at law) and §16 of the 
Chancery Act of 1831.’ Speaking through Thurman, C. J., the court 
noted that §16: 

gave a lien by the express terms of that section; and even with- 

out an express provision to that effect, a lien would thereby have 

been created, probably, by the known rules and usages of equity. 

. .. A bill to reach property not liable to legal process, and 

subject it to the payment of a judgment, is now a well known 

equitable remedy, however much it may once have been ques- 

tioned, but not so a bill to enjoin a disposition of effects until a 

judgment can be obtained. The former needs no statute to 

support it; Bayard v. Hoffman, 4 Johns. Ch. 450; but the 
latter is the mere creature of the statute.® 
As was to be expected, a few years later when the court dealt with a 
creditor’s bill brought under the code, the opinion after noticing that 
section 458 of the code was substantially the same as section 16 of the 
act of 1831, continued:® 

Under our present statute, therefore, it may be reasonably 

inferred that the legislature intended to continue rather than 

change the former practice of the courts, in extending equitable 
relief to the judgment creditor, in the cases mentioned, when 
unable to collect his judgment by execution and levy. 

Perhaps it will not be an excess of caution to mention one other 
statute which might be useful in extending creditors’ bills beyond local 
precedents, if that were ever needful, that is, §603 of the 1853 Code of 





which he may have in the possession of any person, body politic or 
corporate, shall be subject to the payment of such judgment, by action, 
or as in this chapter prescribed. 
5 Oun10 Rev. Cope §2333.01 (11760). 
6 See, for example, Miers v. Zanesville and Maysville Turnpike Co., 11 Ohio 
273 (1842) upholding the discovery portions of a creditor’s bill. 
7 Bowry v. Odell, 4 Ohio St. 623 (1855). 
8 Id. 625-626. 
® Butler v. Birkey, 13 Ohio St. 514, 518 (1862). Cf. American Ins. Union 
v. Read, 24 Ohio App. 192, 194 (1927). 








36 OHIO STATE LAW JOURNAL [Vol. 16 


Civil Procedure.” Perhaps the position of this provision in a chapter, 


“Provisions as to the Operation of The Code”, may explain its dis- 
appearance from the revised codes, reportedly during the 1880’s. The 
Ohio Supreme Court in 1900, however, found this provision a sub- 
stantial ground in a creditor’s bill case, for sustaining equitable inter- 
pleader. Noting that defendant’s attempt to interplead another claimant 
did not fall within the code provision, which stood as enacted in 1853, 
the court said: 

Section 603 of the same act has this provision: “If a case ever 

arise, in which an action for the enforcement and protection 

of a right, or the redress or prevention of a wrong, can not be 

had under this code, the practice heretofore in use may be 

adopted, so far as may be necessary to prevent a failure of 

justice.” This language would seem to be broad enough to 
cover the case in hand. But, aside from this, the matter of 
interpleader is of equitable cognizance. 

The conclusion is clear that both the early legislation on this topic, 
and the Code of Civil Procedure with its sweeping changes in procedure, 
including the duplication of many features of the creditor’s bill in the 
new proceedings in aid, preserved this equitable proceedings without 
making basic changes in its character or use. 

THE SIGNIFICANCE OF THE REMEDY aT Law 
OF PROCEEDINGS IN AID 

The innovation in the Code of Civil Procedure, of providing at 
law a summary proceedings in aid of execution, has been interpreted in 
some jurisdictions as requiring that the possibilities of relief at law by 
these means must be exhausted by the judgment creditor before he can 
resort to equity with his creditor’s bill.1* Certainly the duplication in the 
sections on proceedings in aid, of many distinctive features of the old 
creditor’s bill, including discovery, receivers, and orders of application, 
could be understood as an extension of jurisdiction at law accompanied 
by an implied corresponding restriction on equity jurisdiction. 

Probably the general arrangement and wording of the code pro- 
visions, ** as well as attachment to and respect for the merits of long- 
used procedures, helped the Ohio courts take an attitude which seems 
entirely consistent with the general purpose of the code authors, which 
was to free the courts from many arbitrary and awkward distinctions of 
form and remedy, and thus to make justice more freely and expeditiously 
available. The creditor’s bill section in the code was the first section in 
the chapter on “Proceedings in Aid of Execution,” and as was noted, 
ended in 1853 with the words, “by action, or as in this chapter pre- 








1051 Ohio Laws 57, 161. 

11 First National Bank v. Beebe, 60 Ohio St. 41, 43-44, 53 N. E. 493, 494-5 
(1900). 

1221 C. J. S., Crepirors’ Suits 1061, n. 29, 30, 35; p. 1062, n. vs as i. 
Crepitors’ Suits 1385, n. 31, p. 1385, n. 37. 

13 Supra, n. 4. 
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scribed.”** The arrangement and words point to an intention to set up a 
unified system of remedies, with as few barriers as possible to the free 
selection by the judgment creditor of the remedy which he judges will 
best serve his interests and best fit the precise situation that confronts 
him. That freedom of choice would be eliminated by a requirement that 
proceedings in aid at law be first resorted to and demonstrated to be 
inadequate, before a creditor’s bill could be filed. 


In an early case’ seeking review of an order in a proceedings 
in aid, the supreme court found itself in no position to deal with complex 
relations involving third parties. The court’s analysis of the situation 
developed a concept of the relative functions of a proceedings in equity 
by action, and summary proceedings at law. The court found insuperable 
difficulties in any attempt to settle the issues argued because of the lack 
of parties and the limited scope of the inquiry below. The court said: 

The question, under section 464 of the code, whether the 

person summoned has property of, or is indebted to, the judg- 

ment debtor, appears to be regarded in the first instance as a 

mere ex parte preliminary inquiry. It is not properly a litigation. 

It is in the nature of an inquest or proceeding in rem. The 

first step is to ascertain the existence of the property or indebted- 

ness. If it be found—if there be no doubt or dispute as to 

ownership or right—an appropriation is at once made to the 

satisfaction of the judgment. If there be doubt—if the judge 

is not satisfied as to the propriety of an immediate appropria- 

tion, and further inquiry is desired—the proceeding should 

assume the shape of a regular litigation. The proper parties 
should be brought in, and steps taken to retain the control of 

the subject matter of the litigation. . . . The party had, in the 

beginning, his election to proceed by action, or in the summary 

manner. If the latter can not accomplish his purpose, if he has 

lost time, or a priority of lien or satisfaction, it is the result 

of his own choice of remedies, preferring the most speedy to 

the most sure.’® 

Subsequent decisions have pointed out more specifically the distinc- 
tions between proceedings in aid and creditors’ bills. When in the pro- 
ceedings the garnishee claims ownership or an interest in the property 
sought, he is entitled to have that issue tried “in regular form,” by a court 
of equity or other tribunal “clothed with authority to hear and determine 
as to the rights of the respective parties, and to enforce the decree in the 
manner usual in such courts.”!7 Various decisions have turned upon the 
fact that garnishees are not parties to the suit or proceedings in which they 
are summoned.'® When a judge in a proceedings finds the garnishee “has 


14 Supra, ibid. 
15 Welch v. Pittsburgh, Ft. W. & C. R. Co., 11 Ohio St. 569 (1860). 

16 Jd., 573-574. 

17 White v. Gates, 42 Ohio St. 109, 112 (1884). 

18 F, g., Graver v. Guardian Trust Co., 29 Ohio App. 233, 235, 163 N. E. 
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property” of the judgment defendant and orders it applied to the judg- 
ment, such finding is not res judicata when the same issue is raised in 
subsequent litigation.’® It is stressed repeatedly that the summary pro- 
ceeding is very simple in character, and that it is only when it appears 
uncontrovertibly that the garnishee has property of the defendant, that 
the court has any authority to order its delivery or payment.”° 

One possible advantage of the proceeding in aid over the creditor’s 
bill may be noted. It was early held in common pleas court that an answer 
of abundant other property to satisfy the judgment, stated a good defense 
to a creditor’s bill.2* A later court of appeals decision held that a motion 
to vacate an order in a proceedings in aid, on the same ground, was not 
well founded, that any other conclusion would render the statute inef- 
fective, and that the contrary result in a creditor’s bill resulted only from 
the equitable requirement of the absence of an adequate remedy at law.” 

On the other hand, the courts have found the means for protecting 
the creditor who resorts first to proceedings in aid and later finds need 
for more comprehensive jurisdiction of equity. The method of preserving 
the garnishment lien obtained in the proceedings, by ordering the person 
having the property to deliver it to a receiver, leaving the receiver to 
resort to the ordinary remedy by action, was suggested obiter.”* Later, the 
Supreme Court of Ohio sustained a creditor’s bill brought to enforce the 
lien in the proceedings in aid after conflicting claims to the property 
developed.** Thus, in an action in equity, with all interested persons made 
parties, a remedy could be provided to protect all interests, including rec- 
ognition of the priority of the lien obtained in the proceedings in aid.”® 
This seems very satisfactory protection against the hazards of a choice 
that turns out to be unfortunate. 

As the Ohio courts have interpreted the code, it provides a system 
of complementary remedies for the aid of a judgment creditor, with the 
creditor’s choice relatively free of mere procedural obstacles. If the assets 
of the debtor appear to be unencumbered by conflicting claims, proceed- 


$02, 503 (1928) ; McCoy v. Anderson, 16 Ohio L. Abs. 385 (C. P. 1933) ; Simmons 
Real Est. Co. v. Riestenperg, 51 Ohio App. 176, 181, 3 N.E. 2d 645, (1935). 

19 Pontiac Improvement Co. v. Leisy, 33 Ohio L. R. 7, 23 Ohio L. Abs. 209 
(App. 1930); Shaffer v. Shaffer, 36 Ohio L. R. 45, 48, 12 Ohio L. Abs. 262 (App. 
1931). 

20 EF. g., supra, n. 18. 

21 State Bank of Ohio v. Oliver, 1 Dis. 159, 12 Ohio Dec. Repr. 548 (C. P. 
1856) ; Lee v. Harkback, 2 W. L. M. 527, 2 Ohio Dec. Repr. 361 (C. P. 1860). 

22 Stern v. Columbus Mutual Life Ins. Co., 39 Ohio App. 498, 177 N. E. 
923 (1931). 

23 White v. Gates, supra, n. 17, at 112; Union Bank v. Union Bank, 6 Ohio 
St. 254, 261-262 (1856); Edgarton & Wilcox v. Hanna, Garreston & Co., 11 Ohio 
St. 323 (1860). 

24 Ball v. Towle Manufacturing Co., 67 Ohio St. 306, 312-313, 65 N. E. 
1015, 1017 (1902). 

25 Jd., 315-316, 65 N. E. 1018; Conway v. Gooden, 15 Ohio L. Abs. 397 
(App. 1933). 
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ings at law in summary form will suffice probably, and can be tried. If 
conflicting claims to the property by the holder of it or by third persons 
develop, the lien can be preserved and enforced in a creditor’s bill action. 
If conflicting claims are known to exist or procedural limitations will 
defeat a proceeding in aid, such as that distribution has not yet been 
ordered in probate, an action can be started promptly without wasting 
time on a fruitless resort to summary proceedings. Presumably a creditor 
will not be hurt if his creditor’s bill is dismissed because the debtor points 
out undiscovered assets which can be reached by an execution, The 
remedies thus available to the judgment creditor make a consistent pattern. 


Tue LIEN OF THE CREDITOR’s BILL 


An important feature of the preferential treatment accorded the 
judgment creditor’s claim under the law of early Ohio was the judgment 
lien. As commonly stated, the judgment became a lien upon all personal 
and real property which could be seized by levy of execution, and the 
date of the first day of the term in which rendered, or the date of entry 
of the judgment, determined the judgment creditor’s priority of claim 
to the use of the property to the satisfaction of his judgment. The limita- 
tions, however, of the common-law writ of execution, particularly in 
that it failed to reach equitable interests in either real or personal property, 
and choses in action, were frequently given as the ground for the devel- 
opment of the creditor’s bill.2® Except for a period marked by two 
amendments to the judgment lien provision of the statutes, the courts of 
Ohio have held that no judgment lien attaches to property not reachable 
by execution.?” 

To integrate the equitable remedy into the judgment lien system 
by giving the plaintiff in the creditor’s bill equivalent and harmonious 
priorities as to such equitable and intangible interests, courts of equity 
developed a “lien” obtained through the creditor’s bill. Since in many 
such situations, numerous creditors are joining the race to seize security 
for payment, justice and equity would demand equivalence in rank and 
similarity of characteristics for the “equitable lien” with those of the 
common-law or statutory judgment lien, Considering that the plaintiff 
already held a judgment which was not a lien on the property sought 
to be reached by the bill, and the absence of a statutory rule and system 
for fixing the date of the equitable lien, another rule for fixing that 
date, but one operating at an earlier period than the decree on the bill, 
would be required. The earliest of the Ohio cases treated the question as 
settled, though perhaps not long settled.** 

The Chancery Act of 1831 rather carefully spelled out the opera- 





26 E.g., Bowry v. Odell, 4 Ohio St. 623 (1854). 

27 Judgment held a lien: First Nat'l. Bank v. Logue, 89 Ohio St. 288 (1914) ; 
Ehlers v. Bell, 32 Ohio L. R. 630 (Ct. App. 1929); not a lien: Culp v. Jacobs, 
123 Ohio St. 109, 174 N. E. 242 (1932). 

28 Bowry v. Odell, supra, n. 26; Douglass v. Huston, 6 Ohio 156 (1833). 
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tion of the lien, without calling it such.?® Soon afterwards, the court was 
presented with the question of fitting such liens into the various priorities 
of a considerable line of judgment liens.*° The court treated the credi- 
tor’s bills liens as arising at the commencement of each such suit, and 
each such lien as being entitled to be fitted in among the judgment lien 
priorities as of its effective date. The court found in that case that a 
series of purchases of equitable and legal interests prior to the time of 
filing the creditor’s bill (such interests not being subject to the lien of 
judgments at law) created in a defendant who finally held such interests 
equities which were “elder than the attaching of his [plaintifi’s] equity, 
which commenced with the filing of his bill in 1831. It is well settled 
that in such cases as this, the earliest equity must be preferred,”** 

Another early leading case, Miers v. Zanesville and Maysville 
Turnpike Co.,” involved the claims of a number of judgments creditors 
who had resorted to creditor’s bills. The debtor defendant prayed that 
an account be taken of the creditors of the company and the amount 
realized distributed equally among all. The court refused to order an 
equal distribution, “for the vigilant creditor, pursuing his claim, acquires 
a preferable equity, which attaches and becomes a specific lien.”** The 
receiver was ordered to pay the assets to judgment creditors in the order 
in which their liens attached at the filing of their bills. 

Soon other decisions, where circumstances required it, fixed more 
correctly on the time at which the lien attached, that is, the time after the 
filing of the creditor’s bill, when process was served on the person holding 
the property or money due the debtor.** The courts continued in later 
cases to approve the principle that the diligent creditor should be rewarded 
therefor by a priority of claim,*° and from time to time to call it a 
“specific lien” as expressing that result.*® 

The question as to what other effects the creditor’s bill lien might 
have other than to create a priority in distribution of assets, seems not 
to have arisen except in a few connections, The obvious reasons would be 
that being an equitable proceeding with not only the judgment debtor a 
party, but also the holder or holders of his property or debts due him, 
either the property is constructively or expressly brought within the court’s 


29 Supra, n. 2, later clauses of section as quoted. 

30 Douglass v. Huston, supra, n. 28. 

316 Ohio 156, 163. 

32 13 Ohio 197 (1844). 

33 Jd., p. 198. 

34 Shaw v. Foley, 62 Ohio St. 30, 56 N. E. 475 (1900); Bowry v. Odell, 4 
Ohio St. 623 (1855); accord Citizens Savings & Tr. Co. v. Palmer, 23 Ohio Cir. 
Ct. (N. S.) 349 (1915). 

35 Dunbar v. Harrison, 18 Ohio St. 24 (1868); Moore v. Rittenhouse 15 Ohio 
St. 310 (1864); Shaw v. Foley, 62 Ohio St. 30, 56 N. E. 475 (1900). 

36 F.g., Dunbar v. Harrison, 18 Ohio St. 24 (1868), Moore v. Rittenhouse, 15 
Ohio St. 310, 316 (1864). For a discussion of specific and general liens, see Myers 
v. Hewitt, 16 Ohio 449 (1847). 
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control so that transfers are prevented or lis pendens would apply. The 
seizure of less tangible assets, however, such as money due the debtor or 
of corporate stock, has developed two types of problems. Where the 
debtor’s debtor disregarded an injunction, or at least a prayer for an 
injunction, against paying the money to debtor’s executor, the court con- 
cluded that the lien-holder could not be required to follow the fund, but 
could hold the original debtor therefor.** The court said the effect was 
the same as an attachment of the fund in the hands of the debtor’s debtor, 
so the creditor could look to that person for payment. To hold otherwise 
“* . » would destroy the very purpose and object of a creditor’s bill, or 
even a lien by attachment.””** Professor Vanneman discussed the doubtful 
effect of preferring the equity of the creditor’s bill, obtained by service 
on the corporation, to that of the purchaser for value and without notice 
from the holder of a stock certificate.*° 

It may be noted that the sections providing for proceedings in aid, 
following the general pattern of duplicating many features of the cred- 
itor’s bill in the statutory proceedings, in the provision for examination of 
the debtor of the judgment debtor, provide such a “lien” in words remi- 
niscent of the language of the Chancery Act of 1831.*° 


Property WuicH May Be REACHED 

Interests in Land—Legal 

The first statutory specification as to property to be reached through 
a creditor’s bill, “any equitable interest which he has in real estate as 
a mortgagor, mortgagee, or otherwise,”*! possibly might be found to be 
an internally consistent statement, i.e., one dealing only with equitable 
interests. The courts, however, have not felt that the term “equitable 
interest” need be minutely examined for implied limitations as to the 
scope of the remedy. The guiding principle seems to have been that the 
words are to be considered in reference to the inadequacy of processes at 
law in dealing with various types of interests in real property, and that 
the creditor’s bill may properly reach any type of interest where equity 
can give a more adequate remedy. The statute appears to encourage such 
an attitude, since at least in a hasty reading one can come up with the 
impression that usually the interests of both mortgagor and mortgagee 
are not primarily equitable. 

An excellent opinion in a creditor’s bill case in 1847,*? obviously 
written by one thoroughly acquainted with old chancery practice and 
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appreciative of the advantages of a full use of equitable remedies, laid a 
solid foundation for an extension of the creditor’s bill beyond a literal 
reading of the statute. A judgment creditor with a lien on real property 
had not been made party to the foreclosure of a mortgage given sub- 
sequent to the judgment. He filed a bill in chancery making the mort- 
gagor and mortgagee, the mortgage-sale purchaser, and all lien claimants 
parties, and praying that the land be sold for the payment of the judg- 
ment or that the proceeds of the sale already had might be thus appro- 
priated. Ordering a decree for the complainant, the Supreme Court of 
Ohio directed the proceeds in hand be first applied to the satisfaction of 
the judgment. To meet the contention that complainant had a complete 
remedy at law through sale of the property, the opinion discussed the 
general role of equity in providing a better remedy for the judgment 
lienholder when various circumstances such as the foreclosure sale in 
the instant proceedings, or a conveyance in fraud of creditors, had cast 
a cloud on the title and thus interfered with sale under execution. After 
stressing that the judgment lien is a statutory and legal right, the court 
said: 

... yet if other parties should attempt to impede its operation, 

equity would lend its aid to remove such impediment, and might 

exert its power to secure its satisfaction in some other mode than 
subjecting the specific land, if that end could be accomplished, 

and it was necessary to protect the rights of others.** 

A supreme court opinion of 1864, in a case** of very similar cir- 
cumstances save that the mortgage foreclosure was carried through and 
in the end the creditors were reaching for rents collected by a receiver, 
spelled out the basis of equity jurisdiction even more explicitly. 

The necessity which required the judgment creditors to ask the 

intervention of equity in aid of the process of execution which 

the law allowed, arose not from the fact that their debtor’s 

estate was an equitable one, for he held the legal title, and they 

each held specific legal liens upon portions or the whole of his 

real estate; but it arose from the fact, that their debtor’s legal 

title was incumbered by a previous mortgage executed to Baker; 

which, under our appraisement laws, would interfere with the 

sale of the premises on execution at law. Each of them had a 

right to invoke the equity jurisdiction of the court for this 

purpose. The object in such case would be, not to acquire a spe- 

cific lien, but to render a subsisting legal lien effectwe and 

available... .*° 
Similar cases where the supreme court approved equitable relief, whether 
called creditors’ bills*® or for “marshaling the liens”*? and ordering the 
43 Jd., 451. 
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premises sold free of incumbrances, have shown the same construction of 
the statute as being declaratory of or consistent with the broad chancery 
principles of jurisdiction in this area. 

The same principle of providing a better remedy was applied in an 
action to enforce a judgment lien against a vested remainder interest 
of the debtor in land.** While indicating that the question of whether an 
estate in remainder could be sold on execution, “because of a lack of 
authority to make the necessary appraisement of such an interest,” was 
not settled,*® the court did not argue out an indicated belief that such 
appraisement and sale could be made. The court was content to find that 
a judgment lien did attach to the remainder, and that the plaintiff had 
properly brought his action to subject that interest to payment of his 
judgment. Jurisdiction to provide more favorable conditions of sale 
seems to have been assumed. The same ground for sustaining equity 
jurisdiction to subject beneficial interests under a trust in land was used 
at an earlier date by a lower court.® 

Another type of legal interest in real property, that of the holder 
of a lease for drilling for and producing oil, was found not to be subject 
to execution issued on a judgment against the lessee or licensee.*! With 
oil being produced in quantity, numerous creditors sought to reach the 
interest. The court held the appropriate remedy was a creditor’s bill,”” 
apparently the basic characteristic found in an action first called an action 
for marshaling the various (and numerous) liens."* The court found 
this interest of the same character as that of the holder of a license to 
mine coal and other minerals. 

However the dower interest may be classified,°* the widow’s un- 
assigned right of dower after the death of the husband has been reached 
by creditor’s bill,°° and her inchoate right when determined after the 
sale of the real property by an assignee for creditors was reached by a 
proceedings in aid, and so would be reachable by a creditor’s bill.*® 

An action to set aside a conveyance in fraud of creditors, is a 
creditor’s bill where the obstacle to execution is the appearance of title in 
the grantee. Since creditors may treat the fraudulent conveyance as void, 
both at law and in equity, it is the grantor’s legal title that is sought to 


48 Lawrence v. Belger, supra, n. 47, at 176. 

49 Jd., 179. 
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55 Boltz v. Stolz, 41 Ohio St. 540 (1885). 

56 Good v. Crist, supra, n. 54; but not when “mere incohate dower” since 
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be subjected to debts. As was pointed out early in Myers v. Hewitt,™ 
the ground for equitable intervention is the removal of the cloud cast 
on the legal title by the fraudulent transfer, which may make the sale 
less advantageous both because bidders may doubt whether they are buying 
a title®* and because subsequent litigation would otherwise often be neces- 
sary to secure possession™ or a clear title. In addition, where judicial 
sale of the land as property of the grantor is sought by another, a cross 
bill in the nature of a creditor’s bill may be useful to enforce the lien 
acquired by the judgment at law.* 

A more complex situation arose at a time when the separate property 
of the wife was primarily liable, as between her and the husband, for 
the satisfaction of judgments recovered in actions brought against them 
upon causes existing against her at marriage. When the husband was 
compelled to pay such a judgment, for purchase money due on land 
transferred by the wife to a son by a previous marriage, the transfer 
being shortly before marriage to the plaintiff and after agreeing to marry 
him, he successfully maintained his action to set aside the conveyance as a 
fraud against his marital rights, and by means of subrogation to the 
vendor’s lien for purchase money to have the land sold to pay the debt. 
The court intimated that he would have been entitled to have the land 
sold as a creditor, although it spelled out the subrogation principle care- 
fully.® 
Interests in Land—Equitable 

The sale of the mortgagor’s interest in lands by a creditor’s bill may 
rest on either of two distinct bases. Where the mortgage is legal in 
form, i.e., “where the condition of defeasance constitutes a part of the 
deed,” the mortgagor retains the legal title and judgments become a 
lien thereon. As spelled out in early cases, the creditor’s bill is needed to 
provide a method of enforcing that lien because of the limitations of the 
processes of execution sales, principally appraisement.“* So long as the 
mortgage is not in default and the mortgagor is in possession, it seems 
hardly correct to say that only the equity of redemption is being subjected, 
although such an opinion has been expressed.*° The solid basis for a 
creditor’s bill is the inadequacy of the legal remedy. 

Where the mortage is in form an absolute conveyance, so that only 
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an equitable mortgage can be established, the mortgagor’s interests are 
“purely” or chiefly equitable,** and the courts have held that since a 
judgment does not become a lien on the mortgagor’s interest,®’ the 
creditor’s bill is the proper and necessary means of reaching the interest. 

In a creditor’s bill to subject the mortgagor’s interests in land, other 
interests of the debtor may be reached, such as his right to an account for 
rents and profits where the mortgagee has been in possession of the 
mortgaged premises, after condition broken, with the consent of the 
mortgagor.® 

Where the debtor holds title to land which he has contracted to 
sell to another who has taken possession, made improvements, and perhaps 
other liens have been imposed, if the purchaser has not completed payments 
for the land, the vendor-debtor’s interest in the land may be reached by a 
creditor’s bill. In Edwards v. Edwards" the vendor’s interest was classi- 
fied as the vendor’s lien and it was held that the judgment creditor was 
entitled to the enforcement of that lien, as an essential element of the 
value of the claim for the payment of the balance of the purchase price. 

The interest of the vendee under a contract for the sale of land, 
another equitable interest, should in many cases be of substantial value. 
Only a creditor’s bill could reach it effectively, but curiously, only one 
Ohio case of 1827 seems to have involved this type of interest. The 
ground for refusing relief in that case was too great a variance between 
the case pleaded and the proof, not that a bill was an inappropriate 
remedy.” 

Ohio cases have involved equitable interests outside of any standard 
system of labels, but the advantages of reaching land not encumbered by 
other judgments and liens are great enough that diligent search for such 
unusual interests is well rewarded. In a case where the judgment debtor 
had built houses on the land of another, under an agreement that the 
other should have pay for his services and his land and the judgment 
debtor should have the balance, the court found the creditor’s bill 
stated a good cause of action to subject equitable assets, not subject to 
execution, thus making the builder’s contingent interest in the real estate 
subject to sale.** Since this interest may be dealt with as a lien, it would 
seem possible to sell the land free of all claims by joining the title holder 
and any lien claimants. 

A case displaying careful study to find an equitable interest in land, 
both to insure a more adequate recovery and to provide a sale of all 
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interests in the land, is Terry v. Claypool."* The fact that the property 
was held in the names of both husband and wife, with the husband 
making payments on the mortgage which both had signed, suggests a 
rather common situation at present. With a judgment against the hus- 
band, a levy was made on his undivided half interest in the land, and 
returned unsatisfied because of a prior lien, the mortgage. It appeared 
that the husband had paid off the balance due on the mortgage which 
still stood unreleased. A creditor’s bill was brought, with husband and 
wife the defendants. In the absence of evidence that either was the 
principal debtor, the court found the husband was entitled to contribution 
from his joint debtor to the extent of half of the balance he had paid; 
was entitled therefore to be subrogated to the mortgagee’s lien on the 
wife’s undivided half interest; that unless the wife paid into court the 
half of that balance, with interest, within ten days, that plaintiff was 
entitled to the sale of both half interests, the wife’s share being sold as 
a foreclosure of husband’s lien. 

Circumstances may dictate whether the judgment creditor shall state 
the interests he seeks to reach as being either a chose in action or an 
interest in land. In Vandenbark v. Mattingly," the creditor’s bill was 
framed in terms of reaching the debtor’s equitable interest in certain 
notes which had been piedged to secure the creditors of the other debtor. 
The notes, however, were secured by a mortgage on the land of the other. 
The pledgee- assignee for benefit of creditors had started foreclosure on 
the mortgage, so the creditor’s bill plaintiff sought merely to reach the 
balance of the fund from the foreclosure sale after payment of the 
claims secured by the pledge. If the foreclosure had not been started, 
the creditor’s bill would have been framed to reach also this interest in 
the land by foreclosure of the mortgage. 


Personal Property—Intangible or Non-Possessory Interests 

As to chattels in the possession of the debtor, or those in which he 
has a present right of possession, the process of execution is normally 
entirely adequate. As to many of the simple intangible rights, summary 
processes of attachment or proceedings in aid are not only adequate but 
are also normally used.”* Only when conflicting claims to the property 
must be adjudicated, or when the summary remedies are not available 
because the claim is not yet due or for procedural limitations, are creditor’s 
bills necessary or advantageous. Only one case was noticed, for example, 
where a creditor’s bill was found necessary to reach corporate stock, 
which is one of the types of property mentioned in the statute. In that 
case, the creditor’s bill was used to enforce the lien obtained by a pro- 
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ceedings in aid after conflicting claims to the stock were made."* An 
assignment by the holder of the stock certificate raised issues which could 
only be litigated in an equitable proceedings in which all interested parties 
could be joined. 

Early cases illustrate the possible usefulness of equitable jurisdiction, 
to carry through more elaborate collection processes, in the form of 
creditors’ bills to reach unpaid stock subscriptions of the debtor corpo- 
ration.” In Warner v. Callender the court found equitable jurisdiction 
particularly appropriate to enable the creditor to reach unpaid stock sub- 
scriptions first, and then if necessary, stockholders’ liabilities, since the 
latter assets could be called on only if others were insufficient.” 

To reach money paid on insurance premiums in fraud of creditors, 
the creditor’s bill wil! be highly advantageous if not indispensable, and 
on occasion the recovery may be substantial. Weenink v. Bland” well 
illustrates the problems and possibilities of such a claim under modern 
conditions. Since the beneficiary, widow, had elected to receive payments 
in monthly installments under a “spendthrift clause,” both the insurance 
company and the beneficiary were necessary parties. If the beneficiary 
should elect to take payment in a lump sum, and receive payment, equity 
may often be needed to impose a trust or equitable lien on tracing prin- 
ciples. If the creditor acts before payment on the policy, both insurer 
and beneficiary would be necessary parties. 

A creditor’s bill was used to reach interests denominated equitable 
interests in choses of action, transferred by the debtor financial institution 
to another institution as collateral for a loan. The answer of the pledgee 
admitted possession or control of the choses in action, listing many items 
which were chiefly debts owed the judgment debtor. The court held the 
admissions in this answer entitled plaintiffs to a disclosure and accounting 
of the state of accounts with the judgment debtor, and a decree sub- 
jecting any equity that might exist in favor of the judgment debtor after 
payment of the secured debt.®? 

An important area for finding assets which may be reached by a 
creditor’s bill lies in the tort field, i.e. the debtor’s claims for injuries 
to person or property and, presumably, to less tangible interests. While 
the number of such cases in Ohio is not large, the variety is suggestive of 
the possibilities. In an early case®! the creditor recovered a judgment 
against a man who was soon thereafter alleged in the creditor’s bill to be 
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insolvent, Some time before the entry of the judgment, the defendant had 
loaned his son a horse and buggy which the son subsequently sold for a 
fair sum, The father and son were made parties to the creditor’s bill, and 
plaintiff was found entitled to subject the father’s claim for the con- 
version of the horse and buggy by the son-bailee. By some slight of hand, 
the court proceeded to liquidate this unliquidated tort claim, by finding the 
damages due for the conversion, $125, and entered a decree for the 
judgment creditor against the son for the somewhat lesser amount due 
the creditor, and costs of suit! While the wind-up of the suit may have 
been overly brief, the court considered carefully the question of using a 
creditor’s bill to reach tort choses in action, quoting from 1 Chitty’s 
General Practice 99, a definition of choses as including rights to recover 
a debt, or money or damages for breach of contract, and for a tort con- 
nected with contract, and citing Hudson v. Plets, 11 Paige C. R. 180 as 
including within the reach of creditor’s bills, a right of action for injury 
to property.®? 

In Cincinnati v. Hafer,®* the supreme court considered the question 
of reaching by bill an unliquidated tort (nuisance) claim for injury to real 
property. The judgment creditor started his action in the nature of a 
creditor’s bill while the debtor had pending a suit against the city for 
damages to her property. After delay, partly due to a courthouse fire 
which destroyed records, the debtor recovered judgment for a greater 
amount than her creditor’s claim, which the city soon paid to the debtor. 
Learning of debtor’s judgment against the city, the creditor filed a copy 
of his original petition against the city, and got judgment against the city 
for the amount of his judgment. Affirming the lower courts, the court 
held the unliquidated tort claim came within the words of the statute, 
“claim, or chose in action, due or to become due to him... .” The 
court declared that “chose in action” has a much broader significance than 
merely “a right of action for money arising under contract,” and includes 
“the right to recover pecuniary damages for a wrong inflicted either upon 
the person or property.”** The court quoted a note by Judge Sharswood 
in Blackstone’s Commentaries, and from Kent, to the effect that injuries 
to the person are choses,in action. The opinion then discusses the question 
of which choses under Ohio statutes survive, mentioning only those for 
“injuries to real or personal estate . . .” which were thus assignable in 
equity, and states that mere personal torts die with the party and are not 
assignable. The Court thus accepted survival and assignability as proper 
tests as to what may be subjected to the payment of debts.™ 

In Kittinger Witt Co. v. Brookins® the creditor attempted to 
reach both chattels and a claim for personal injuries and the decree dis- 
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posed of the proceeds of both, but unfortunately to another lienholder, 
an assignee, an attorney and the receiver, so there was no urgent reason 
for arguing the question of the right of a judgment creditor to reach a 
personal injury claim. In Strouss-Hirschberg Co. v. Davidson*® the court 
dealt with the question of subjecting a personal injury claim, and re- 
versed the lower court on the point. It quoted from Cincinnati v. Hafer, 
supra, at some length through the definition of the chose in action as 
including claims for wrong either upon the person or property, and 
stopped without further argument. 

In view of the present statute on survival, which includes “. . . in- 
juries to the person or property . . .,”°* and the assignability of claims for 
personal injuries, the tests used in the Hafer case are satisfied, and it 
would appear entirely correct to consider that claims for personal injuries 
can be reached by a creditor’s bill, and likewise, any other claim that 
would survive or is assignable, The general feeling of the court has been 
that whatever the debtor “owns,” whatever he can control and subject 
to such purposes as he may choose, should be subject to the claims of 
judgment creditors.°° 

One of the possible sources of assets of debtors is their rights as 
heirs or legatees of a deceased person, and the period for reaching these 
assets with greatest certainty is during the period of administration of 
the estate of the decedent. Since an attachment or proceedings in aid 
cannot be used against the administrator or executor,” or, at least, only 
during the interval between an order of distribution and payment to the 
beneficiary,** the need for a creditor’s bill is real. 

In a case as early as 1895,°? where the chief controversy was as to 
whether the debtor-beneficiary under the will had an interest in real 
estate that could be subjected to payment of a judgment (the court thought 
it too uncertain to be salable), the use of a creditor’s bill seems to have 
been unquestioned and the court intimated that a decree could be framed 
to subject such distributive share as the debtor might be entitled to on 
settlement of the estate, under an elaborate scheme of withholding that 
amount, using the income to apply on the judgment, and on his death if 
it appeared the debtor’s estate or interest was not divested, then so much 
of the property as would be needed should be applied to the satisfaction 
of the judgment. 
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In 1899,** the use of a creditor’s bill in a superior court was 
attacked on demurrer on the ground of interference with the exclusive 
jurisdiction of the probate court. The court concluded that if the estate 
was still in process of settlement, “. . . this court, without interfering 
with the exclusive jurisdiction of that court, can so mould its decrees as 
to preserve the rights and equities of all parties hereto.”** The following 
year in the supreme court,” the same question of jurisdiction in common 
pleas to entertain a creditor’s bill seeking to reach both a legacy and a 
debt due from the estate to the legatee, was carefully considered. The 
court concluded that amendments to the statutes and numerous cases 
had settled the question that the jurisdiction of the probate court ended 
with the entering of a general order of distribution, with rights of 
beneficiaries, where there is conflict, to be worked out in other tribunals. 
The court could see no danger that any proper judgment or order which 
a court of common pleas might make, would in the least conflict with 
probate jurisdiction. 

In 1937 the same question was reviewed at length as it applied to 
the case of ancillary administration, the domiciliary administration being 
in another state.** Authorities in other states were reviewed at some 
length, as well as the above Ohio decisions, to sustain the use of creditors’ 
bills against the interests of legatees or distributees. As against the con- 
tention that the action would interfere with the exercise of the probate 
court’s discretion whether to order distribution by the ancillary adminis- 
trator or to order the return of net funds to the domiciliary administrator, 
the court expressed the opinion that this was the sort of case where a 
creditor’s bill could function as a necessary and useful instrument. Other- 
wise the plaintiff would have to haunt the probate court to watch for an 
order of distribution or transmittal if there was to be any opportunity to 
get at the fund, and perhaps take the precaution of suing in New York 
on the Ohio judgment and thereafter starting a creditor’s bill there. 
The opinion being rendered on demurrer, which was overruled, the court 
intimated that a temporary injunction staying distribution might be appro- 
priate against the ancillary administrator. 

The question of whether the new probate code, effective 1932, with 
the enlarged equity powers therein conferred, ousted the common pleas 
court of jurisdiction to entertain a creditor’s bill during the administration 
of an estate and prior to an order of distribution, was presented squarely 
to the supreme court and answered in the negative.*’ The Court em- 
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phasized the fact that delay even until after order for distribution would 
render the equitable remedy futile in many instances. It was declared 
that chancery courts must retain their vitality by making relief in equity 
effective, and that the decree could be formulated to call for payment 
only when properly due, to limit the possibility of conflict in jurisdiction.** 
Trusts 

Reaching purely equitable interests in property, whether real, 
chattels, or intangibles, is an obvious area for the use of the creditor’s 
bill. Aside from the examples already discussed, the remaining equitable 
interest cases are those involving trusts. The chief question discussed in 
the cases has been as to what interest the beneficiary had. In an early 
creditor’s bill case, the Court found a clear right in the beneficiary to the 
net income, and not less than $300 a year, and affirmed a judgment to 
subject that interest to the claim of creditors.** Much earlier, a creditor’s 
bill had been sustained to reach the corpus, trust purposes having been 
accomplished.’ 

The question of the effect of Onto Rev. Cope §2333.01 (11760) 
upon the interest of the beneficiary under a spendthrift trust, was 
throughly considered in Brooks v. Raynolds,™ in decisions in federal 
courts which have been frequently referred to in the Ohio cases. Judge 
Lurton’s opinion made it clear that the civil procedure provision should 
not be considered as relating to or dealing with the substantive laws of 
property.*°? The court having found that the beneficiary had no vested 
right to any portion of the income or surplus of income, since it was 
payable only at the discretion of the trustee, guided only by his judgment 
as to needs and benefits, and since it was within the discretion of the 
trustee to provide for the debtor beneficiary as a member of that person’s 
family (the other beneficiaries of the estate), there was no interest which 
creditors of the beneficiary could subject to the payment of judgments.’ 
The other Ohio cases have usually followed similar principles. 
Property in Custodia Legis 

Both in Ohio and in other jurisdictions, a creditor’s bill is frequently 





98 Jd., 198-199, 54 N. E. 2d 672. 

99 Thornton v. Stanley, 55 Ohio St. 199, 45 N. E. 318 (1896); Wallace v. 
Smith, 12 Ohio Dec. Repr. 339, 2 Hand. 78 (Super. Ct. 1855). 

100 Dunbar v. Harrison, 18 Ohio St. 24 (1868). 

101 First opinion, sub nom. Raynolds v. Hanna, 7 Ohio F. D. 448, 55 Fed. 
783 (Cir. Ct, N. D. C., 1893). 

1029 Ohio F. D. 160, 8 C. C. A. 370, 59 Fed. 938 (6th Cir. 1894). 

103 § Ohio F. D. 78, 8 C. C. A. 370, 59 Fed. 923 (6th Cir. 1893). 

104 Morris v. Daiker, 35 Ohio App. 394, 172 N. E. 540 (1929); Boswell v. 
Hall, 6 Ohio N. P. 497, 8 Ohio Dec. N. P. 590 (Super. Ct. 1899); Merchants’ 
National Bank v. Rieck, 4 Ohio N. P. 219, 6 Ohio Dec. N. P. 331 (C. P. 1897); 
Brinker v. Speer, 8 Ohio Dec. Repr. 755 (Dist. Ct. 18837); Wallace v. Smith, 
12 Ohio Dec. Repr. 339, 2 Hand. 78 (Super. Ct. 1855). But see Frazier v. Wilkin- 
son, 10 Ohio Cir. Dec. 106, 18 Ohio Cir. Ct. 363 (1899), Skillman v. Symmes, 7 
Ohio Cir. Dec. 39, 14 Ohio Cir. Ct. 547 (1896). 
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met with the objection that the property sought to be reached is in 
custodia legis and therefore untouchable. Apparently the phrase is more 
commonly used in attachment and proceedings in aid cases, and may well 
there find very proper use to prevent the rough and ready processes of 
summary proceedings from disrupting the prior proceedings in which the 
property has been brought within the control of a court. Another seizure 
of the property by attachment, or an attempt to complicate the life of a 
court clerk by making him liable to two distinct and uncoordinated sets 
of orders, is unthinkable. But in the creditors bill cases, entirely different 
methods of and levels of proceeding obtain. No useful definitions of 
this concept were found or at least understood by the writer, so the 
question is raised as to whether the objection of im custodia legis has any 
literal and useful significance in this area. 

Evidence of the confusion as to the meaning of the phrase may be 
found in its use in objections to bills reaching for the interests of legatees 
or distributees.!°° The answer of the Ohio courts in these cases, seems 
to give a good lead for the analysis of the objection. That answer has 
been that the creditor’s bill can be maintained because the decree therein 
need not and will not interfere with “the jurisdiction,” i.e., the course 
of proceedings, in the probate court.’ 

The Supreme Judicial Court of Massachusetts in Adamian v. 
Hassano ff’ spelled out apparently the same general idea when it seemed 
necessary to place some limits on this restriction on the usefulness of 
creditcrs’ bills. It noted, as is true in Ohio also, that the statute of 
Massachusetts contained very broad and inclusive terms as to the property 
which may be reached by this equitable process, It assumed that property 
held by clerk of the court, could not be reached by attachment because 
in custodia legis. “But the rule that property im custodia legis cannot be 
reached by a creditor is not a rule strictissimz juris, but is founded on con- 
venience, and is subject to exceptions.” The Court noted that personal 
property held by an officer under attachment was within the rule, so as 
not to be subject to levy or attachment by another officer, but that the 
same officer can make any number of successive attachments upon it for 
different plaintiffs. 

The Massachusetts Court indicated that the grounds supporting the 
application of the limitation in other cases were founded on principles 
such as that a court cannot interfere with property which is in the control 
of another court.’°* Since the property in the instant case was held by the 
court under trustee process (called by the Court “equitable attachment”), 
it was proper for another creditor to come into the same court to assert 


105 Supra, n. 96. 
106 Supra, n. 97. 
107 189 Mass. 194, 75 N. E. 126 (1905). 

108 Nor with the processes thereof: May not reach fees not yet allowed of an 
administrator or receiver: Overturf v. Overturf, 62 Ohio St. 127, 56 N. E. 653 
(1900); Hamberger v. Darusmont, 3 Ohio N. P. 222 (Super. 1896). 
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his claim by creditor’s bill, a situation analogous to successive attachments 
by the same attaching officer. The new claim would not hinder or delay 
the determination of the earlier proceedings, and the law would provide 
an answer as to priority of claims. The court of equity should undertake 
to hold the debtor’s property for the satisfaction of all claims against him, 
unless there was good reason for declining to do so. 

The Massachusetts Court distinguished the case of Commonwealth 
v. Hide & Leather Insurance Co.‘ on the ground stated therein for 
refusing to sustain a creditor’s bill, that where a court is administering a 
fund for distribution among creditors of an insolvent, it would be too 
great an embarrassment of the regular proceedings to permit a creditor 
of one of these creditors to come into court and litigate his claim against 
the creditor who is primarily entitled to share in the fund. 

The basic proposition of the Adamian case, that equity should hold 
the assets for the satisfaction of the claims of all creditors who ask for 
such aid, unless good cause is found for not doing so, seems entirely 
sound and in keeping with declared purpose of the statute that such 
property should be subject to the claims of creditors. The analysis of the 
Court of the Adamian case, however, proceeded no further than was 
necessary, and the ground for declining aid in the Hide & Leather case 
seems highly artificial, well in line with Ohio debtors’ objections in 
decedents’ cases. The Ohio decisions, and those in some other juris- 
dictions, have indicated that the common pleas decree need not interfere 
with probate proceedings. It would not seem more difficult than in 
decedent cases, for the same or another common pleas court in separate 
suits to frame decrees which might reach funds when distributed by a 
court having jurisdiction of a receivership to liquidate an insurance com- 
pany, as in the Hide & Leather case, or a proceedings to condemn land 
as in an Ohio case.""° As in the cases to reach interests in estates of 
decedents, the creditor’s bill will be a separate suit and will not compli- 
cate the issues nor delay the termination of the receivership or condem- 
nation proceedings. 

In many cases, if jurisdiction of the property is desirable, the method 
of acquiring it can be simple. In Scott County Nat. Bank v. Robinson,’ 
the Supreme Court of Tennessee dealt with the problem of a creditor’s 
bill to reach a claim of the debtor as one of the creditors in a general 
creditors’ suit against an insolvent corporation. A receiver for the corpo- 
ration had been appointed, a sale of corporate properties had been had, 
and the proceeds of the sale in the form of three notes payable to the 
clerk of the court were in the hands of the clerk. The creditor’s bill 
here involved was begun by attachment against a non-resident who was 
alleged to be insolvent but who had property, i.e., the creditor’s claim 
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against the corporation. The sheriff undertook to levy an attachment on 
the notes in possession of the clerk. Another creditor filed a similar bill, 
adding as a party the clerk of the court, and a similar “levy of attach- 
ment” was made. The Supreme Court of Tennessee held the public 
official not subject to garnishment as to funds held in his official capacity 
and also that it was improper to make him a party. Nevertheless, all 
that was necessary had been done to give the creditor his lien. 

The party to whom the fund is going, being brought into court to 

prevent its payment to him and to obtain its application to the 

obligation which he owes to the complainant, serves every purpose 

of the court for the protection of the rights of the parties."™* 
Quoting from an earlier case of similar cast, “. . . this was the proper 

mode in a case of this character to impound the fund.” 
In early Ohio cases, the courts reached the same result without argu- 
ment. '** The Tennessee court also quoted from 12 Cyc. 61, and 
declared applicable, the proposition that when a creditor in his bill 
describes the property sought to be reached, that “. . . to the fastening or 
preservation of such a lien no injunction or attachment or levy on the 
property is necessary.””!"* 

So far as it appears in the Scott County opinion, the case was founded 
on jurisdiction of property of a non-resident, not on personal service 
and in personam jurisdiction, which leaves in doubt how the property was 
first seized to serve as a basis for acquiring jurisdiction by substituted 
service, However the conflicts question be resolved, the Court’s reasoning 
seems entirely applicable to the case of a debtor who has been personally 
served, and answers the question of what more would be needed to enable 
the Court to deal with the property. The answer was clearly given: 
nothing more, Thereby the bogy of interfering with funds im custodia 
legis, with visions of serving summons on an officer of the court, attach- 
ing property in his hands and other such indicia of direct conflicts of 
jurisdiction, as well as the fear that the insolvency receivership would 
be complicated and delayed with additional issues and parties, was 
eliminated. F 

What of the situation where the funds are in the custody of an- 
other court? Must the court of equity decline to entertain a suit when 
it cannot by officer lay hands on the property? It is true that awkward 
questions can arise where the court cannot control all equities that may 
be asserted against the property and insure obedience by im rem remedies. 
It seems a far cry from the day when the Chancellor insisted that all his 
acts were in personam, and that he did no more than bind the conscience 
of the defendant, to see courts so accustomed to equity acting im rem, 
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that it is deemed an improper thing to take jurisdiction if all that can be 
done is to order the defendant to deliver whatever he may receive from 
another court to the custody of the instant court. Perhaps the creditor in 
Culp v. Hecht* wanted more, since he made the clerk of the other 
court a defendant, but sustaining a demurrer for want of jurisdiction of 
the subject of the action and for want of a cause of action seems question- 
able if the judgment debtor was personally served. Perhaps on some 
theory the fact appegring in the petition, that plaintiff had pending in the 
other court a proceedings in aid would have furnished an answer in abate- 
ment, and allegations that the clerk will have or does have funds due 
the debtor on a judgment recovered in the other court, might show no 
cause of action against the clerk, but the grounds of demurrer do not 
seem well taken. The presence of another, unidentified defendant, 
suggests that plaintiff may have needed equitable interposition, and that 
with the other claimant in court, a satisfactory disposition may have been 
quite possible. 

The case of State, ex. rel. Spires v. Allread’® has been cited in 
relation to creditors’ bills, but, read in connection with Hirsch v. Conn,° 
appears to involve an entirely different situation, of a creditor trying to 
reach assets of a corporation while guo warrento proceedings looking to 
dissolution and distribution of assets were pending. The impropriety of 
allowing a single creditor to seize assets while a general liquidation was 
proceeding involves an entirely different concept, and does not involve 
assets as to which effective liens may be obtained. 

On general principles, the proper conclusion seems to be that the 
objection of the property being i custodia legis has no sound standing in 
simple creditor’s bill cases. While much utility in such a principle exists 
in connection with common law writs, to avoid casting the administrative 
officers of the courts into perilous perplexities, the ease with which the 
judge through his decree can adjust conflicting claims and avoid head-on 
collisions of jurisdiction eliminates the bogies which have been seen, 
except in sugh general liquidation proceedings as were just referred to. 

PLEADING, DEFENSES AND PROCEDURAL INCIDENTS 

Since the creditor’s bill is an equity proceeding and is, under the 
code, an action, most of the procedural problems are governed by the 
rules common to suits of equity as they are carried on under the code. 
There are a number of problems which relate, however, to the specific 
characteristics of the creditor’s bill, and some discussion of them seems 
needful. 

Venue and Jurisdiction 

Jurisdiction to entertain a creditor’s bill requires that the court 

shal] have jurisdiction of equitable causes, and it has been common to 
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consider the common pleas courts in Ohio as the tribunals to which to 
resort.17 The more recently conferred equitable jurisdiction of the 
municipal courts,’"* and failure to take advantage of it after bringing a 
proceedings in aid in such court, raised fatal theoretical problems in one 
case."!® Besides simplifying the process of making the decree effective, 
the municipal courts may offer various practical advantages, including 
speed of disposition. 

The problems of venue have been dealt with rarely in Ohio, but 
there is a useful discussion in the opinion on Butler v. Birkey,’® a 
creditors’ suit to reach assets, including Ohio real property situated in 
two counties outside the county in which suit was begun. Apparently 
the suit was begun, in a county where one or more of the defendants 
resided, and the court refused to dismiss the petition on venue grounds, 
The court noted’*! the substantial sameness of the creditor’s bill provision 
of the code and that of the Chancery Act of 1831 which in section 16 
had provided that application might be made “to the courts of chancery 
in the country where such judgment was rendered, or where said lands 
lie, to subject any or all of the hereinbefore enumerated interests to the 
payment of the judgment or decree aforesaid, according to the usual 
course of proceeding, and known usage of courts of chancery . . .,” 
whereas section 458 of the code was silent as to the county in which the 
action might be brought. The court found that creditors’ bills did not 
come within the causes enumerated in §45 of the code, for the recovery 
of real estate, partition of real property, and sale of real property under 
a mortgage lien or other encumbrances, all of which were always regarded 
as local. The liens dealt with in the third item of that section, were 
liens existing independently of action.’** The court concluded therefore 
that the venue of creditors’ bills was specified in section 53 of the code 
which provided that: “Every other action must be brought in the county 
in which the defendant, or some one of the defendants resides, or may 
be summoned,” 

The court pointed out that the old chancery act permitted all 
interests and equities and credits of the judgment debtor within the 
state, to be subjected by one suit, and that it was in keeping with code 
aims to avoid any construction which would require suits in each of the 
counties in which the debtor had lands.’** 

The venue question was raised in an action brought in Erie County 
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to subject certain real property and personal property located in that 
county and certain equitable interests in real property in Ottawa County, 
the latter also being the residence of the debtor and the place of service 
of summons on him.’** Numerous other persons were made defendants, 
including some resident in Erie County. A motion to discharge the 
receiver appointed in the action was made on the grounds of lack of 
jurisdiction of the person of the debtor, because part of the real estate 
was in another county, and because ihe receiver was appointed before a 
summons was issued. The court did not find the venue questionable 
enough for discussion, though it did doubt that the court could exercise 
jurisdiction over lands situated outside the county of venue, but held the 
appointment of a receiver before service of summons was error. 

While venue of the action is affected by the particular statute of a 
jurisdiction, and on the whole, few decided cases appear to have been 
reported on the question, the general tenor of those cases coincides well 
with the approach in Butler v. Birkey, supra.’*° The generally useful 
opinion in Bay State Iron Co. v. Goodall,*® written only three years 
before that in Butler, placed more reliance on the earlier cases and little 
on an 1845 statute similar to that of Ohio, and reached the same con- 
clusion as to proper venue, i.e., that proper for personal actions generally. 

The guiding principles in the selection of venue, statutory rules 
aside, would seem to be that since the creditor’s bill can be based solely 
upon jurisdiction im personam and in many cases a decree in that form 
can be so devised as to meet the creditor’s needs, the county or jurisdiction 
where the debtor or one of the persons sought to be reached by the bill, 
resides, will be an eligible choice; that where assets to be reached are 
widely scattered and in numerous jurisdictions, only one original action 
should be needed and hence one county or jurisdiction will have to be 
chosen; that where several counties or jurisdictions can be chosen, it will 
be desirable in many instances to choose the one in which it is most 
desirable to have equitable remedies operate im rem, whether by inter- 
vention in other proceedings or by record or process against real property. 
The appointment of a receiver to collect assets and bring other suits 
should solve some difficult problems as to jurisdiction of real property. 
No doubt, experience with our intricate procedural devices will suggest 
other possibilities. 

Parties and Joinder 

A sound feeling for equitable principles would seem to be about all 

that is needed for guidance as to parties, although a quick review of the 
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sections on the subject in the encyclopedias and special treatises may 
suggest some of the great flexibility possible. The terms of the code and 
as to both plaintiffs and defendants, any person who has “an interest in 
the subject of the action,” and “in the relief demanded,” and “an interest 
in the controversy,” or who is necessary “to a complete determination or 
settlement of a question involved therein,”!*” are phrases of the greatest 
latitude in equity cases. 

Obviously, the debtor or his representative will be a necessary 
party since his rights are “the subject of the action” and he will obviously 
have an interest adverse to that of the plaintiff.’** If he is a non-resident, 
process to seize in one form or another his property, sufficient to satisfy 
conflict of laws principles, will be a necessary part of the beginning of 
the suit.’2° Joinder of numerous individual creditors as plaintiffs,’** as 
well as joining as many as needed or all of those holding in any sense 
assets of the debtor, as defendants, ‘** has been approved. Among those 
made defendants as holders of the debtor’s assets may be “bodies politic,” 
including subdivisions of the state as well as the state itself.** Joinder 
of other creditors as defendants, when they hold any lien or other inter- 
ests in the property sought to be reached, will often be necessary and 
frequently will be useful for adequate or complete relief.’ 

In view of the infinite variety of situations which can be met, and 
the many turns and quirks that remedies may develop, even a beginning 
on a detailed study seems at least inadvisable. 


Pleadings 


Among the questions raised in the Ohio cases, that of alleging a 
judgment for money, is an obvious one. The statute speaks in terms of 
a “judgment creditor,” and while some exceptional cases have arisen 
where equity has used its process to satisfy debt obligations without the 
creditor having obtained a judgment,’ few if any will hereafter arise 
which will escape the requirement. The early requirement, based upon 
due respect for the jurisdiction of law courts, was for a judgment upon 
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which execution has been or can be issued.’*° The pleading should show 
that the judgment is not dormant’®* at the beginning of the action,’** a 
fact involved in pleading the judgment unless it has been revived. There 
appears to be no necessity of negativing appeal or reversal, aside from 
presumptions, since appeal without more does not stay the right to 
execution, and reversal followed by a second judgment has been held 
not to have affected the lien secured on starting the creditor’s action.’** 

An allegation as to the inadequacy of the remedy is necessary,’** 
and it has been held properly to follow the effect of the words of the 
statute, that the debtor “does not have sufficient personal or real property 
subject to levy on execution to satisfy the judgment,” rather than that an 
execution was issued and returned no property,’*® since the ultimate facts 
and not evidence should be pleaded. It seems possible that an argument 
could be constructed that the requirement of inadequacy of remedy at 
law should no longer obtain,’** in spite of the words of the statute, since 
no policy is evidenced by our statutes to prefer property which can only 
be reached under this section, by withholding it from process to pay debts 
until other classes are exhausted;'** that the courts have treated the 
distinction as a procedural accident;'** and where the same classes of 
property can be reached by proceedings in aid, the debtor cannot defeat 
the lien by showing other property subject to execution.’** Apparently 
the point will be rarely raised and may be of slight practical importance. 

One element of pleading which seems not to have had discussion 
in Ohio cases, is the necessity of describing the property of the debtor 
which is sought to be subjected. Scattered references to the problem are 
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found in other jurisdictions,** but the more informative discussions 
seem to appear in the earlier cases. Justice Swayne speaking for the 
United States Supreme Court in Miller v. Sherry,'*® developed the under- 
lying ideas. The lien obtained by starting such a suit served the same 
function as the judgment lien on property subject to levy. A properly 
drawn bill would raise the lien by creating “. . . a lis pendens, operating 
as notice, as to any such real estate. To have that effect, a bill must be so 
definite in the description, that any one reading it can learn thereby what 
property is intended to be made the subject of litigation.”"*7 The Supreme 
Court pointed out that in addition to warning intending purchasers in 
that fashion, it was essential that the holder of the legal title be made a 
party to the suit to affect a party as a purchaser pendente lite. 


The Supreme Court in that case, as have other courts when discovery 
was an important item of equitable relief,’** approved the filing of a 
creditor’s bill which did not describe any specific property but which 
would provide the means for discovery, and in addition “be effectual for 
the purpose of creating a general lien upon the assets of” the debtor, to 
serve as the foundation for an injunction, and for an order that he should 
convey to a receiver. But if discovery pointed out assets and “if it 
became necessary to litigate as to any specific claim . . . , an amendment 
to the bill would have been indispensable.” Lis pendens would operate 
from the time of the amended bill, i.e., the creditor’s lien on the described 
property would date from that time.'*® These principles appear to afford 
sufficient leeway for a creditor to proceed promptly, and yet provide a 
sound base for the lien system. 


Interpleader and Intervention 


From the point of view of the debtor’s debtor who is made defend- 
ant, or other holders of property sought to be reached by the creditor, 
the use of the interpleader, whether under the code provision or under 
old equity practice, is frequently of prime importance for protection 
against claims of third parties. The careful discussion of Judge Spears in 
First National Bank v. Beebe'™ provide a sound basis for the broad use 
of this device in a creditor’s bill action. 

Under the similar principles adopted in Ohio as to intervention, 
any person whose interests may be affected by a judgment in a creditor’s 
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action, or who has a lien upon or other claim to property sought to be 
subjected, can intervene in the action to protect his interests.’®* 
REMEDIES AND DECREEs 

Because of the great variety of situations to be met, anything like 
a complete description of the remedies available, intermediate or final, 
seems impossible.°* Apparently any device and remedy can be made 
available which can be sustained by the principles of equitable jurisdiction. 
If there is adequate jurisdiction of the persons and the property, the 
remedies may be either im personam or in rem, or both, and the form can 
be almost infinitely varied. 

A common preliminary step shortly after commencement of the suit, 
is the issuance of an injunction against the debtor or those holding his 
assets, from disposing of them or encumbering except on order of the 
Court.'®* While the creditor’s lien does not depend on the issuance of an 
injunction,’™* the’ stay may avoid other issues arising. A disclosure as to 
relationships with the debtor and their affairs, and an accounting, may 
be ordered against the garnishee.’ The appointment of a receiver for 
collecting money due the debtor in such form as rents or installment pay- 
ments, as well as collecting funds from numerous sources, taking charge 
of stocks of goods, accounts or other evidences of debt, receiving pay- 
ments on uncontested claims, taking possession of real property requiring 
management, and no doubt for other purposes, is apparently a common 
feature in many cases.'"® Often in simple situations a receiver may be a 
needless process and expense, since payments can be ordered made to the 
clerk of court.’®’ In addition to interrogatories for the purpose of dis- 
covering assets, discovery may be advanced by the designation of a referee 
or master for examining the debtor as to his affairs and transactions, as 
well as to take accountings,’®® and marshall liens and assets.1** 

The use of a receiver to bring suit on choses belonging to the debtor, 
or possibly other suits necessary to the effectuation of full relief, seems 





151 See discussion and cases cited, 30 O. JuR., PARTiEs 792-800. See: Kit 
Carter Cattle Co. v. M’Gillin, 7 Ohio N. P. 575, 579 (Com. Pl. 1900) revd. on 
another ground, 11 Ohio Cir. Dec. 413, 21 Ohio Cir. Ct. 210; Akron Building & 
Loan Ass’n. v. Foltz, 16 Ohio Cir. Ct. (N. S.) 299, 26 Ohio Cir. Dec. 572 (1908). 

152 One of the better sources of current materials is in 21 C. J. S., Creprrors’ 
Suits 1128-1143. 

153 Moore v. Rittenhouse, 15 Ohio St. 310 (1864); 21 C. J. S., Creprrors’ Suits 
1103-4: injunction frequently issued as a matter of course in aid of creditors’ suits. 

154 See, supra, n. 34 as to when lien attaches in Ohio. Contra, Saginaw 
County Sav. Baak v. Duffield, 157 Mich. 522, 122 N. W. 186 (1909). 

155 Fishel v. Miller, 41 Ohio L. Abs. 113, 56 N. E. 2d 955 (App. 1944). 

156 Kittinger Witt Co. v. Brookins, 35 Ohio App. 266, 30 Ohio L. R. 552, 
172 N. E. 297 (1929); Fry v. Smith, 61 Ohio St. 276, 55 N. E. 826 (1899) ; Moore 
v. Rittenhouse, 15 Ohio St. 310 (1864); 21 C.J.S., Creprrors’ Suits 1106-1110. 

157 Conway v. Gooden Bros., 15 Ohio L. Abs. 397, 400 (App. 1933). 

158 21 C. J. S., Crepirors’ Suits 1127. 

159 21 C. J. S., Crepirors’ Suirs 1126-1127. 
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not to have been discussed in connection with Ohio creditors’ action, but 
has had some attention elsewhere.'®° 

The final relief is more difficult to classify, beyond the common 
examples. The simplest is a judgment for money against the party who, 
owing money to the debtor, has paid it after notice to the debtor.’ A 
very common remedy is by sale of debtor’s property under the creditor’s 
bill lien, free and clear of other liens attached thereto, with a distribution 
of the proceeds to the lienholders in order of their priorities.’ Setting 
aside fraudulent conveyances or encumbrances, and ordering sale of real 
or personal property, has been common.'® Relief through subrogation 
to liens of others and the enforcement of those liens is not uncommon.’™* 
Finding a lien on funds in the hands of the Court or other third persons, 
and ordering payment from the fund, however the liens were obtained, 
has occurred in Ohio.® Ordering payments diverted to the satisfaction 
of judgments, from personal representatives and trustees, is well estab- 
lished.’°* An important part of the relief will often be the adjudication 
of priorities of liens, binding on all persons made parties, although not 
on others, with the distribution of funds as incidental, involving only an 
order to the clerk or receiver.'"’ To complete sales where jurisdiction is 
in personam, the court may order the debtor to execute assignments or 
conveyances of title,’°* as in the case of patents or land sold outside the 
county if that should be deemed feasible. 

The guiding principles are those of equity generally, that the Court 
will retain jurisdiction to administer complete relief by settling all 
questions involved,’ but will not proceed further in fringe questions to 
adjudicate the rights of the debtor and third persons when unnecessary to 
the primary aim of effectuating the rights of the creditor or creditors 
interested in the action.’ 
~~ 160 §ee; Cincinnati v. Hafer, 49 Ohio St. 60, 67, 30 N. E. 197, 199 (1892) ; 
21 C. J. S., Crepirors’ Suits 1110-1111. 

161 Hafer v. City of Cincinnati, 49 Ohio St. 60, 30 N. E. 197 (1892); Gibbon 
v. Dougherty, 10 Ohio St. 365 (1859); Alms & Doepke Co. v. Johnson, 66 Ohio 
L. Abs. 580, 51 Ohio Op. 375, 115 N. E. 2d 190 (C. P. 1953); Citizens Sav. & 
Trust Co. v. Burkhart, ‘26 Ohio Dec. 505, 17 Ohio N. P. (N. S.) 401 (C. P. 1914). 
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163 E.g., Hampson v. Sumner, 18 Ohio 444 (1849). 

164 Anderson v. Lanterman, 27 Ohio St. 104 (1875); Edwards v. Edwards, 
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Ohio St. 150 (1873). 
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EXEMPTIONS 


Myron J. NapLer* 


Recovery of a money judgment signifies the end of one important 
procedure and the beginning of another. It is the final determination of 
the merits of the plaintiff’s claim, and, at the same time, his authorization 
to begin the enforcement or collection process. This process has, as its 
ultimate objective, an appropriation of so much of the debtor’s property 
as may be required to satisfy the judgment against him, At common law, 
there were no limitations upon creditors in the exercise of the enforce- 
ment process, and all of a debtor’s wealth that was amenable to legal or 
equitable process could be taken in satisfaction of his just debts.’ Today 
however, by virtue of the exemption statutes, certain property belonging 
to a debtor may be immune from the claims of creditors. These statutes 
confer upon a debtor the right to hold property of a particular class and 
to a certain value free from seizure and sale under legal or equitable 
process for the payment of his debts. From the creditor’s standpoint, the 
exemption laws are of great importance to the extent that they affect 
the debtor’s collectibility, and thus the ultimate value of any money 
judgment recovered against him. Before commencing any extended or 
expensive litigation, the prudent creditor will therefore determine what 
non-exempt property of the debtor’s may be available for payment of 
his judgment when it is rendered. While the importance of the exemption 
statutes to the debtor is obvious, it is necessary that he too have some 
understanding of the nature of the rights granted him, since these may 
be irretrievably lost if not seasonably and properly exercised. 

Since exemptions exist solely by virtue of legislative enactment, the 
appropriate statutes must be examined to determine their effect upon the 
enforcement process. The principal exemptions of property from exe- 
cution, attachment and other process in Ohio are found in Ouro Rev. 
Cope, §§2329.62 through 2329.83. These relate to the exemption of 
specific chattel property, the homestead exemption, and the exemption in 
lieu of homestead. In addition to these three general exemptions, there 
are many specific types of property which are exempted from creditor’s 
claims by special statutory provisions. Included in this category are 
policies of life insurance,” police,* and firemen’s pensions, workmen’s 
compensation awards, and many others. Because of the limited appli- 
cation of most of these special provisions, only the exemptions relating 





*Of the firm of Nadler & Nadler, Youngstown, Ohio; Member of the 
Ohio Bar. 

118 O. Jur. 824, Exemptions, §2. 

2 Onto Rev. Cope §3911.10 et seq. (9394). 

3 Onto Rev. Cope $741.47 (4628-2). 

4On10 Rev. Cope $741.16 (4612-2). 

5On1o Rev. Cope §4123.67 (1465-88). 
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to insurance will be included in the following discussion. With this 
exception, the scope of the present article will be confined to the three 
general types of exemption. 
I. Princrptes Common To ALL EXEMPTIONS 

The exemption statutes are based upon a well established and en- 
lightened public policy which seeks to protect the family of a debtor 
against the deprivation of a home and of those household facilities which 
make the family relation possible. This protection has been extended 
also to the instrumentalities by means of which the debtor earns his 
living so that he may be able to provide the necessities of life for himself 
and his dependents.’ Indirectly, the benefits of the exemption statutes 
accrue to the public as well which might otherwise be burdened by the 
support of the destitute family. While designed for the protection of the 
improvident debtor, the exemption laws do not relieve a person of the 
legal responsibility for the payment of his just debts. The right to an 
exemption is not a defense to an action for recovery of money, but 
rather is in the nature of a stay of the proceedings to collect a claim out of 
particular property. It has been characterized as a personal privilege which 
must be exercised affirmatively to be enjoyed.® Being a personal privilege, 
it cannot be transferred or assigned by the debtor.® 

Ordinarily, the exemption statutes would receive a strict construction 
since they are in derogation of the common law.’® However, in order 
to effectuate the humane and beneficent purposes for which they are 
enacted, it is uniformly accepted that such statutes should be liberally 
construed in favor of the debtor."? As a corollary, a statutory provision in 
the nature of an exception to the general law of exemptions should be 
given a strict interpretation.’* In accordance with this rule of construction, 
all reasonable doubts as to the applicability of the statute to a particular 
situation should be resolved so as to promote its purpose. However, the 
liberal interpretation of exemption statutes should, in every case, be con- 
sistent with the usual rules of statutory construction, It should not be 
the basis for conferring benefits and privileges not contemplated by the 
legislature by expanding the classes of property or the groups of persons 
coming within the purview of the statute. 

Exemption statutes are generally considered to be remedial and 
thus part of the procedural rather than the substantive law of a state.” 





6 Williams v. Donough, 65 Ohio St. 499, 63 N.E. 84 (1902); Dennis v. Smith, 
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10 Dombrofsky v. Savinsky, 16 Ohio L. Abs. 114 (1933). 

11 Dennis v. Smith, 125 Ohio St. 120, 180 N.E. 638 (1932); Ezra v. Sutton, 
16 Ohio L. Abs 669 (1934); Kleinman vy. Brown, 30 Ohio N.P. (N.S.) 69 (1932); 
Janasik v. Thomas, 28 Ohio N.P. (N.S.) 616 (1927). 
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For this reason, they are rarely enforced outside the jurisdiction of the 
state which enacts them. Accordingly, in determining questions of ex- 
emptions between non-residents in an attachment action brought in Ohio, 
an Ohio court properly applied Ohio law.** However, where money 
due under a contract between residents of Michigan was exempt by 
Michigan law, an Ohio court of appeals applied the exemption laws of 
the foreign state in denying recovery in a garnishment action brought by 
a judgment creditor of one of the contracting parties..° The court held 
that the contract having been made in Michigan to be performed there 
should be interpreted in accordance with the statutes of that state which, 
in this case, applied as part of its substantive law. 

It is generally understood that the right to exemptions under the 
Ohio statute is limited to individual debtors. Thus, a partnership cannot 
claim exemptions in any of the property belonging to the firm.’* The 
individual debtor, however, may assert his exemption rights in any court 
in Ohio, including justice of the peace and mayor’s courts, and in any 
type of proceeding pending before any officer whereby the debtor’s 
property is to be seized or applied in payment of his debts.?* 

The principles considered thus far apply with equal importance to 
all of the general exemptions from execution and attachment. With 
this common background in mind, let us examine the particular application 
of each of the exemption provisions. 


II. ExreEmprTions oF PERSONAL PROPERTY 


A. Persons Entitled to Exemptions of Personal Property 

1. Single persons. Onto Rev. Cope §2329.62 (11721) provides 
certain limited exemptions of personal property to unmarried persons. 
The legislature, having regard for the needs of those who must support 
only themselves, has confined the exemption to a limited amount of the 
debtor’s wearing apparel, personal earnings and tools of trade. The 
privilege is further restricted by the statute to residents of Ohio. 

2. Persons supporting others. More liberal exemptions are granted 
by Onto Rev. Cope §2329.66 (11725) to persons who have the re- 
sponsibility of supporting others in addition to themselves. The benefits 
of this provision are extended to (a) those who are the chief support of 
a family, (b) persons paying alimony, maintenance, or other allowance 
for the support of a divorced or separated spouse or for the support of a 
minor child, (c) persons who are the chief support of any dependent 
person, (d) and to widows. This provision is considerably more extensive 
in scope than the former statute which required that a debtor be the 
head and sole support of a family and reside with them in order to 





14 Jacoby Bros. v. Dotson, 5 Ohio N.P. 282 (1907). 

15 Fulton v. Heinrich, 48 Ohio App. 455 (1934). 

16 Aultman, et al. v. Wilson, 55 Ohio St. 138 (1896). 

17 Onto Rev. Cope $2329.69 (11728). See also Onto Rev. Cope $1313.17 
(11111), which preserves exemptions in Assignments for Benefit of Creditors. 
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qualify for the exemption benefits. The present enactment is more 
realistic in its application and is properly keyed to the responsibility of the 
debtor to contribute to the support of other persons. While there is no 
statutory directive to this effect, it is clear that only those who are re- 
quired by law to support such other persons come within the protected 
class of the statute.’* Thus, a debtor contributing to the support of a 
person who is not legally dependent upon him would not be entitled to 
the exemption. Consistent with the policy of providing more liberal 
treatment to debtors within this group, this exemption is not limited to 
residents of Ohio as is the exemption granted to unmarried debtors. 

A separate statutory provision gives to married women the benefits 
of all exemptions allowed to the “head of a family.”’® Although Ox1o 
Rev. Cope §2329.66 (11725) no longer speaks in terms of head of a 
family, there is no question that the property exempt under this section 
is also exempt to married women. 

This is the extent to which the statute attempts to define the classes 
of persons who may avail themselves of the exemptions of specific per- 
sonal property. Further classifications may be developed, however, by 
the types of property designated by the statute as exempt. 

B. Personal Property Exempt 

1, Wearing Apparel and Household Furnishings. Only the property 
specifically described in the statute is exempt from execution, attachment, 
and sale, If a particular chattel does not come within one of the enumer- 
ated classes of property, it cannot otherwise achieve this protected status. 
Most of the property to which the exemption refers is that which is 
personal to the debtor and not readily salable. 

The wearing apparel of all judgment debtors is exempt from seizure 
under the statute.” There is no limit upon the value of the clothing 
which can be claimed by those who are the chief support of a family, 
but unmarried debtors may hold such property exempt only to a value 
cf $100. To be exempt, the property must constitute wearing apparel 
within the usual and ordinary meaning of the term.”* Undoubtedly, it 
would include clothing and dress of all kinds actually used by the debtor 
for his comfort and convenience. To what extent the term includes 
ornamental jewelry is not so clear. From the cases, however, it seems 
likely that jewelry habitually worn or used by a debtor, such as a watch, 
will be exempt as long as its value does not outweigh the purpose for 
which it is worn or used.”* 

Household furnishings not exceeding $150 in value may also be 


18 Re Hess, 21 Ohio Op. 110 (1941). 

19 Onto Rev. Cope §2323.09 (11591). 

20 Ono Rev. Cone §§2329.62 (A) (11721) and 2329.66 (A) (11725). 

2118 O. Jur., Exemprions 846. 

22 Beckett v. Wishon, 5 Ohio N.P. 155 (1907); Re Henry, 14 Ohio F.D. 353 
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selected as exempt by debtors who are the chief support of a family.” 
This privilege, however, is not extended to unmarried debtors. Applying 
the accepted standard of liberal construction to this provision indicates 
that the term “household furnishings”, as used in the statute, should in- 
clude all objects in the home intended or used for the comfort or con- 
venience of the family. However, the property included in this category 
must bear some relation to the object of the exemption laws which is to 
provide the necessities of life to the debtor and his family. 

Certain other kinds of property actually designed and provided for 
the use of the debtor or his family may be held exempt by those who are 
the chief support of a family. These are described by the statute, and 
include the beds and bedding, cooking stove, heating stove, and enough 
fuel for 66 days, belonging to the debtor or his family and intended for 
use by them.” Provisions, including groceries, provided for the use of the 
debtor or his family to a value of $50, all family books and pictures, and 
all articles, specimens, and cabinets of natural history or science which 
are not kept for exhibition or pecuniary gain are also included within 
the exempt group of property.”* 

2. Tools and Implements of Trade. The tools and implements 
of a debtor for carrying on his profession, trade or business, including 
agriculture, and not exceeding $200 in value, may be claimed exempt 
both by unmarried debtors and those who are the chief support of a 
family.27_ Oddly enough, the exemption allowed the latter group is 
limited to necessary tools and implements, while this restriction is not 
found in the statutory language granting the exemption to unmarried 
debtors. In view of the avowed policy of the legislature to deal more 
liberally with those persons who have greater obligations of support, there 
would seem to be no logical reason for this distinction. It has been held 
under the more restricted provision that a lawyer’s library is a necessary 
tool or implement for the conduct of his profession.?® 

The question of whether an automobile may be exempt as a neces- 
sary tool or implement of trade has not been so easily resolved. It has 
been held that because the identity of an automobile as exempt property 
would vary in each case with the circumstances of its use, this form of 
property, although used exclusively by a debtor in his profession, cannot 
be regarded as an essential for the carrying on of a business, trade or 
profession.” This reasoning has been rejected in later cases which have 
ruled that an automobile may constitute an implement necessary for 
carrying on a debtor’s trade or business, and if it qualifies as such will be 








23 Onto Rev. Cope §2329.66 (B) (11725). 
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25 Onto Rev. Cope §2329.66 (A) (11725). 

26 Onto Rev. Cone §2329.66 (D), (C) and (G) (11725). 

27 Onto Rev. Cope §§2329.62 (B) (11721) and 2329.66 (E) (11725). 
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set off as exempt property under this provision.*° Because of the limitation 
as to value, this exemption, as it applies to automobiles, is of little im- 
portance in today’s economy. 

3. Personal Earnings. The protection of the exemption statutes 
extends to a portion of the personal earnings of a debtor, but only for 
services rendered by him within thirty days before the issuing of an attach- 
ment or other process, the rendition of a judgment, or the making of an 
order seeking to subject such earnings to the payment of a debt or other 
obligation, Unmarried debtors may retain up to $30 of such earnings 
free of the demands of creditors.* Those who are the chief support of 
a family, or who otherwise qualify under that provision, are entitled for 
their exemptions to 80% of the first $200 and 60% of the balance of 
such earnings, but in no event less than $60.°? The limitation as to the 
percentage of personal earnings which may be taken by proceedings in 
aid of execution within a thirty day period means that only one creditor 
can attach the non-exempt portion of the debtor’s earnings during each 
thirty day period.** This prevents the taking by creditors of more than 
the amount allowed by statute. 

The exemption of earnings applies unconditionally and uniformly 
to all types of claims. Preference is no longer given, as it was under 
earlier statutes, to claims for work and labor or for necessaries purchased 
by the debtor. Furthermore, the privilege is not limited to wages for 
manual labor, but applies to compensation for personal services of any 
kind, Accordingly, earnings due a county commissioner for his services 
come within the purview of the exemption.** But money due a sub- 
contractor under a construction contract is not exempt even though labor 
and materials are expended in the performance of the work, since the 
services are rendered in this connection as an independent contractor 
rather than as one working for wages.*® 

4, Insurance. All policies of insurance and endowment or annuity 
contracts on the life of a debtor taken out for the benefit of or made 
payable, by change of beneficiary, transfer, or assignment, to his wife, 
children, dependent relative, creditor, or to a trustee for the benefit of 
any of them, are exempt from the claims of the insured’s creditors.** 
The proceeds of such policies or contracts, which include their cash sur- 
render value, interest, and accumulated dividends, are also exempt under 
this provision, but only until the death of the insured.* When the policy 





80 Mick v. Coey, 21 Ohio L. Abs. 646 (1936); Janasik v. Thomas, 28 Ohio 
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matures and the proceeds are paid to the beneficiary, this protection 
ceases, and the funds are no longer exempt under this provision as 
insurance or proceeds, 

Insurance policies and proceeds are exempt only as long as the 
beneficiary is one of the class named in the statute.** The insured may 
retain the right to change the beneficiary, however, without affecting the 
right to the exemption.**. If this power is exercised and the beneficiary 
changed to a person not within the protected class, or if the relationship 
between the insured and the beneficiary should change, the policy loses 
its exempt quality.“ Whether a policy is exempt depends upon its status 
at the time of seizure and not at the time the policy was issued.*' Thus, 
when an exempt policy is surrendered to an insurance company as part of 
the settlement of a disputed claim, the settlement proceeds in the hands 
of the insurer are no longer exempt.*? 

The statute provides, however, that creditors may recover from the 
proceeds of such insurance policies or endowment or annuity contracts 
the premiums paid by the insured in fraud of creditors.“* Fraud, as used 
in this connection, has been construed to include constructive fraud, and 
was inferred where an insolvent debtor diverted his assets to the payment 
of insurance premiums, although no actual intent to defraud creditors was 
shown.** The right of creditors to recover out of insurance proceeds the 
premiums so paid is postponed until the maturity of the policy. This 
deferment does not prevent the statute of limitation from running against 
the creditor’s claim, and the claim must still be enforceable at the time 
the policy matures, Furthermore, the action to recover the premiums 
must be brought within the time prescribed by the statute of limitations 
relating to fraud. 

The proceeds of an insurance policy taken out by a wife on her 
husband’s life are also exempt from the claims of the husband’s repre- 
sentatives or creditors.** The same preferred status is accorded policies of 
insurance upon the life of any person which have been assigned to or 
made payable to a married woman, whether such transfer is made by 
her husband or by another person.** The statute also provides that the 
proceeds of any life insurance policy, or endowment or annuity contract 
may be exempt from the claims of the beneficiaries’ creditors as well, 
if the policy or contract so provides.*” 
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A beneficiary fund, not exceeding $5000, set apart, appropriated, 
or paid by a benevolent association or society to the family of a deceased 
member is not liable for the payment of any of the debts of the de- 
ceased.** The proceeds of a fire insurance policy covering exempt property 
is also exempt, as the funds stand in the place of the exempt property.* 

C. Claims Not Subject to Exemptions of Personal Property 

A separate statutory provision excludes certain types of claims from 
the effect of the homestead exemption and exemption in lieu of home- 
stead, but not from the exemptions of specific personal property.” There 
is a further exception set out in the statute relating to the exemption in 
lieu of homestead which provides that no personal property shall be 
exempt from execution on a judgment rendered for the purchase price 
or a part thereof.’ This limitation has been held to apply also to the 
personal property exempt under Onto Rev. Cope §§2329.62 (11721) 
and 2329.66 (11725). Thus, a cook stove, ordinarily exempt under the 
latter section, cannot be held by a debtor free from a judgment recovered 
against him for its purchase price.™ 

The fact that personal property is exempt does not prevent its en- 
cumbrance; but giving a lien on such property operates as a waiver of 
the right to claim it as exempt.*® Thus, exempt household furnishings 
which have been mortgaged cannot be held exempt in an action to 
enforce the mortgage by foreclosure.“* The statute dealing with me- 
chanic’s liens contains a provision expressly prohibiting exemptions in 
property subject to such liens.** Exemptions may not be claimed against 
a judgment for taxes.°® 

The courts have had some difficulty with the question of whether a 
judgment for alimony is enforceable against exempt property. The pre- 
vailing view in Ohio is that exemptions can be claimed against a judg- 
ment for alimony, since the statute does not expressly except such claims 
from the operation of the exemption laws.*’ Enforcement of a judgment 
for alimony has been permitted, however, against a workmen’s compen- 
sation award which is exempt from claims of creditors under the Work- 
men’s Compensation Act, on the grounds that alimony is not a debt 
within the meaning of that Act, but an obligation imposed by law 
because of public policy.®® 
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D. Establishment and Loss of Right 

As previously indicated, the right to an exemption is merely a 
personal privilege, and must be asserted affirmatively by the debtor. The 
privilege may be exercised by making a demand for the exemptions upon 
the officer serving the execution,*® or by motion directed to the court 
which issued the order under which the property is being taken.°° The 
demand need not be in any particular form and any language that clearly 
informs the officer of the claim will suffice. Since most of the exemptions 
of specific personal property depend upon their selection by the debtor, 
a mere demand without notifying the officer of the particular property 
claimed exempt is not sufficient. If the debtor fails to choose the property 
to be exempt, the officer is authorized to proceed with its sale." Both 
the demand and selection must be made before a sale of the property 
under the order or process,®* or in the case of an attachment, before 
the property is actually applied to the payment of the debt.™ 

The right to an exemption can be waived. If the debtor fails to 
exercise the right by making a proper and timely demand and selection, 
the exemption will be deemed to have been waived.** The right may 
also be waived by the sale, transfer or encumbrance of the property 
subject to the exemption. Although a debtor may waive the exemption 
right, he may not do so by executory contract. The’statute provides that 
every promise, agreement or contract made or entered into whereby the 
exemption laws of Ohio are sought to be waived are to that extent void. 
The purpose of this provision, which is merely a codification of earlier 
case law, is to safeguard for the debtor the protection afforded by the 
exemption laws. This provision is limited, however, to executory agree- 
ments to waive exemptions and does not affect executed waivers. 

III. Homesreap ExEMPTION 

In addition to the exemptions discussed in the preceding section, the 
statute permits certain debtors to hold real estate occupied by them as a 
homestead free from the claims of creditors.*’ Unlike the exemption of 
personal property in which the debtor acquires absolute ownership with 
full power of disposition, the debtor acquires no protected legal title to 
property set off as a homestead.®® The statute does not affect the owner- 
ship of the property but merely exempts it from sale for the payment of 
debts. The exemption, then, is a mere possessory right to use and occupy 
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the property as a homestead. Being a possessory right, it does not con- 
stitute an assignable estate, nor does it run with the land.** Thus the 
exemption may be lost if the debtor conveys the property to another or 
ceases to occupy it as his homestead.” 

Because the statute exempts the homestead from sale only, and 
not from execution and attachment as in the case of chattel property, 
judgment liens may attach to the property.”’ Such liens are not lost 
when the property is set off as a homestead, but as long as the property 
retains its identity as a homestead, no sale to enforce the lien will be 
permitted. When the property ceases to be used and occupied as a home- 
stead, the inactive liens may then be enforced. 

A. Persons Entitled to Homestead Exemption 

1. A husband and wife living together are entitled to the homestead 
exemption, but neither will be allowed a homestead if one has already 
been demanded and set off to the other.”* Ownership of property by a 
husband and wife as tenants in common will not be construed as though 
the wife is the owner of a homestead so as to preclude her husband from 
claiming the right in the property against his creditors."* Whether a 
husband and wife are living together for the purposes of the exemption 
depends upon the facts existing at the time the property is seized and not 
when the judgment is rendered.”* A temporary separation will not 
deprive them of the exemption as long as there has not been an abandon- 
ment of the homestead. 

2. Every widow may claim the homestead exemption whether or 
not living with dependent children, but only in her own property.” 
A divorced woman is not considered a widow for the purposes of the 
exemption statutes.“° A widow is also entitled to a homestead in the 
property of her deceased husband by virtue of a special statutory provision 
which grants the exemption in the event of a sale of his property by an 
executor or administrator to pay debts.77 As long as she remains un- 
married and resides in the property, it is exempt from sale under exe- 
cution or order of court. This special privilege is also extended to an 
unmarried minor child 9f the decedent who remains in the property. 

3. A widower living with an unmarried daughter or unmarried 
minor son is also entitled to the homestead exemption.”® The exemption 
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will not be allowed to a widower who places his children in an orphanage 
} even though he is contributing to their support, since he is not living with 
them as required by the statute.”* Although earlier cases held otherwise, 
it is now settled that a divorced man is not a widower for the purposes 
of the exemption statutes.*° While there is no express provision in the 
exemption statutes granting a homestead to a surviving husband in the 
lands of his deceased wife, the exemption has been allowed on the basis 
of a probate code section which provides for a homestead exemption to 
every surviving spouse.*’ Since this provision, which antedates the exemp- 
tion statutes, does not restrict the exemption to widows alone, the privilege 
has been extended by the courts to widowers as well.®* 


Although the statute names only three groups of persons that are 
entitled to the homestead exemption, the right has been extended in a 
late case to every debtor with a family.** This decision is based on the 
wording of Onto Rev. Cope §2329.77 (11734) which describes the 
manner for setting off a homestead, and which provides that a homestead 
shall be granted on application of the debtor “if such debtor has a 
family.” This tenuous construction of the statute indicates the extent 
to which some courts are prepared to go in extending the benefits of the 
exemption laws in a hardship case. 

B. Property Constituting a Homestead 

A homestead, as contemplated by the statute, is the real property in 
which the debtor and his family reside with the intention of making it 
their permanent residence.** A temporary or involuntary absence from 
the premises will not defeat-the homestead as long as the family intends 
to return and has not established a permanent home elsewhere. To claim 
a homestead, the debtor must also own some interest in the property.® 
It is not essential that he hold title in fee simple; almost any lesser in- 
terest, including an equitable title, will suffice.°* A homestead may also 
be granted in property occupied under lease, but need not be claimed to 
the exclusion of the exemption in lieu of homestead if the lease is for 
a short term.* ° 

The statute provides that the homestead shall be set off to the 
debtor by metes and bounds out of the lands about to be levied upon and 
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shall not exceed $1000 in value.** The remainder of the debtor’s property 
is then amenable to sale on execution, although no further enforcement 
proceedings can be undertaken against the homestead as long as it is 
occupied as such. If the homestead consists of a house and lot which in 
the opinion of the appraisers will not bear division without manifest in- 
jury and inconvenience, a substitute arrangement is provided by the 
statute.®® In such event, the creditor is entitled to receive the reasonable 
annual rental value of the homestead exceeding $100 until his claim is 
paid in full, The debtor may remain in the property as long as he makes 
the payments, but in the event of a default the officer must sell the land 
and apply the proceeds to the payment of the debt. 

C. Claims Not Subject to Homestead Exemption 

1. There are five types of claims which by statute are made superior 
to the homestead exemption and exemption in lieu cf homestead. A judg- 
ment rendered on a mortgage executed by the debtor and his wife is one 
of this group and takes precedence over the debtor’s right to a home- 
stead.’ It is not the policy of the exemption statutes to allow a debtor 
to hold property against liens which he himself has created. But the 
debtor’s wife or family are not precluded from claiming a homestead in 
mortgaged property unless the wife has joined in the mortgage.*? This 
limitation confers no new right upon the wife, but is merely intended 
to protect the family against the debtor’s own weaknesses. So, if the 
mortgage is given by the husband alone before the right to a homestead 
attached to the property, the enforcement of the mortgage is not affected 
by the wife’s failure to join in its execution.” 

2. Claims of less than $100 for manual work or labor are superior 
to the debtor’s homestead exemption.** The limitation of $100 deter- 
mines the nature of the claim coming within this exception, and does not 
merely refer to the maximum amount for which such claims may be 
enforced against the homestead. Thus a claim of this type in excess of 
$100 does not fall within this group and cannot be asserted against the 
exemption for the amount allowed by the statute.® 

3. The lien by mortgage or otherwise of the vendor for the pur- 
chase money of the property is not impaired by the right of the purchaser 
to claim a homestead in the premises.*® 

4. Liens granted mechanics and other persons by virtue of statute 
for materials furnished or labor performed in the erection of a dwelling- 
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house on the homestead premises can be asserted free of the debtor’s 
claim for a homestead.*® 

5. The homestead exemption may not be claimed against an 
obligation for taxes owing upon the homestead property.*” 

When a homestead is charged with liens some of which preclude 
the allowance of the homestead exemption, the statute provides that upon 
a sale of the property, the proceeds shall be applied first in payment of the 
liens superior to the exemption.*® Out of the funds remaining, the next 
$500 is paid to the debtor in lieu of his homestead exemption, and the 
balance, if any, to the unpreferred liens on the property. This provision 
is applicable even though the proceedings to sell the property are initiated 
to enforce a lien against which the homestead can be claimed.* The 
same procedure is authorized by the statute where the property of a 
decedent is sold by an administrator or executor to pay liens which are 
preferred by the statute. After satisfaction of the liens, the decedent’s 
widow or unmarried minor child receives $500 from the proceeds of the 
sale in lieu of the homestead exemption they would otherwise have been 
entitled to. 

D. Establishment and Loss of Right 

The homestead exemption is not an absolute right, and must be 
demanded by the debtor before it will be set off to him under the statute. 
The exemption may be claimed at any time before the property is sold 
by making a demand upon the officer levying the writ of execution or 
by application to the court issuing the process under which the property 
is to be seized. The husband, or his agent or attorney, is the proper 
person to make the demand, but the wife may act in the event of his 
failure or refusal to claim the exemption.’™ 


If either the debtor or his wife fails to demand the homestead in 
the proper manner and within the allowed time, the right will be con- 
sidered waived.’°? The exemption may also be lost if the debtor and his 
family cease to occupy the premises as their home. Abandonment of the 
homestead by the husband, however, will not affect the right of the wife 
and family to the exemption as long as they continue to reside in the 
property. But since the domicile of the family follows that of its head, 
the homestead will be lost if the debtor acquires a new residence which 
he intends to be the permanent family home. However, as with all 
exemptions, any executory promise, contract or agreement by which the 
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debtor attempts to waive the benefits of the homestead exemption is to 
that extent absolutely void under the statute. 
IV. Exemptions in Ligu oF HomEsTEAD 

This third distinct type of exemption is available to certain debtors 
who are not the owners of a homestead, and is intended as a substitute 
for the benefits which accrue to the family through occupancy of the 
family dwelling.’** The exemption applies to any real or personal property 
of the debtor selected by him to a value of $500, and is in addition to 
the other exempt property to which he may be entitled under the exemp- 
tion statutes. Once the property has been selected and set off to the 
debtor, he acquires absolute ownership in it with full power of dis- 
position.*°> In this respect, the exemption of real property under this 
provision differs from the homestead exemption. 

This exemption should not be confused with the alternative pro- 
visions under the homestead statute which provide for the payment to 
the debtor from the proceeds of the sale of a homestead when the 
property is subject to liens which prevent it from being set off in the 
usual manner. These provisions presuppose the debtor to be the owner of 
a homestead, and thus not eligible for the benefits of this exemption. 
Only when the proceeds from the sale of a homestead charged with liens 
is insufficient to allow the debtor the full $500, is he permitted to claim 
the balance under the exemption in lieu of homestead. 

Whether a debtor is the owner of a homestead in order to qualify 
for this exemption is determined by the factors discussed in the preceding 
section as they exist at the time the property is actually seized under an 
execution or order of sale.°* The status of the debtor as one of the 
class entitled to this exemption is also determined as of the same time.!® 

A. Persons Entitled to the Exemption in Lieu of Homestead 

1. Husband and wife living together may claim the exemption in 
lieu of homestead if they are not the owners of a homestead.’ The 
principles adopted by the courts in determining whether a husband and 
wife are entitled to the homestead exemption are, of course, applicable 
here. As with the homestead exemption, the wife is permitted to claim 
the exemption in lieu of homestead if the husband neglects or refuses to 
do so. The statutory provision granting to married women all the 
exemptions allowed the head of a family has been construed to include 
the exemption in lieu of homestead as well.’ This privilege applies, 
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however, only to the property owned by a married woman in her own 
right, and does not enlarge her exemption rights in her husband’s property. 

2. A widow who is not the owner of a homestead is entitled to 
this exemption.“° This right extends only to the separate property of 
the widow, and does not permit her to hold exempt any of the property 
owned by her husband during his lifetime, nor to claim the exemption 
against judgments asserted against his estate."4* The cases dealing with 
those who are considered widows for the purposes of the exemption laws 
have been discussed in connection with the homestead exemption. 

3. A widower living with an unmarried daughter or unmarried 
minor son, and not the owner of a homestead, is eligible for the exemp- 
tion in lieu of homestead.’!* This classification of persons has been 
treated in the preceding section. 

4. Every unmarried female having in good faith the care, mainte- 
nance and custody of a minor child of a deceased relative, who is a 
resident of this state and not the owner of a homestead, is entitled to the 
exemption in lieu thereof.""* Except for this additional class of persons, 
the exemption in lieu of homestead is granted to the same persons who 
would be entitled to the homestead exemption if the owners of a 
dwelling. Although the benefits of this exemption were extended in an 
early case to a divorced woman having the care and custody of her minor 
children,"™* this holding has been abrogated in a more recent decision in 
which the court held that under such circumstances the children being 
cared for are not those of a deceased relative as required by statute, and 
that meaning must be ascribed to every phrase of the exemption statute.?!° 

B. Property Exempt in Lieu of Homestead 

The statute provides that a debtor may hold exempt in lieu of 
homestead real or personal property to be selected by him not exceeding 
$500 in value.""* As indicated earlier, the property exempted under this 
provision is in addition to the personal property to which the debtor may 
be entitled under Onto Rev. Cope §2329.66 (11725). Any of the 
debtor’s property may be claimed under this exemption other than money, 
salary or wages due to him from any person, partnership or corporation, 
and passenger automobiles, which are specifically excepted by the 
statute."*7 Cash in the possession of the debtor, however, can be claimed 
exempt. 

The restriction against selecting money, salary or wages is not 
limited to the debtor’s personal earnings for labor or services performed, 
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but includes funds due him from every source.'’* Thus, money on deposit 
in a bank is not exempt for the relation of debtor and creditor exists be- 
tween the bank and the depositor.""® But this reasoning is not applied 
except where the relation of debtor and creditor has been created by 
voluntary contract. When property which might have been claimed 
exempt has been destroyed by fire, the insurance proceeds due the debtor 
for the loss may be selected as exempt in lieu of homestead.’*° 

Much of the litigation arising in connection with this exemption 
deals with the interpretation of the terms “person” and “corporation” 
from whom money due may not be selected as exempt. It is now well 
settled that “person” includes an administrator or executor, and that 
money in the hands of such fiduciary ready for payment to a legatee 
pursuant to an order of distribution is not exempt. * Before an order 
of distribution is made, however, the funds are exempt since they are in 
custodia legis and the fiduciary holds them as an officer of the court 
rather than as a “person” under the statute.’** A sovereign government 
is not a “corporation” for the purposes of the statute, and obligations of 
the United States in the nature of bonds are not money due from a 
corporation and may be selected under the exemption.’** Similarly, a 
dividend check issued to a debtor under his National Service Life In- 
surance may also be exempt.’** 

The statute also prohibits the selection of a passenger automobile 
as exempt property in lieu of homestead.’** The term does not refer to 
the physical attributes of the vehicle but to the uses to which it is devoted. 
If used by the debtor principally in the conduct of his business and if 
essential for that purpose, its identity as a passenger automobile will not 
prevent the exemption. A passenger automobile required by a travelling 
salesman for the performance of his work has been set off as exempt 
property under this provision.’*° 

The statute contemplates that the exemption shall be allowed out 
of specific items of property. An arrangement to pay the debtor the 
sum of $500 in cash from the proceeds of the sale of property which has 
been seized and which might be claimed exempt may not be equitable to 
creditors since the property may sell for less than its appraised value. If 
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the debtor requests that all the property levied upon be sold, he should 
bear a fair share of the cost of the sale, and absorb a proportionate share 
of the loss if the property brings less than the amount for which it was 
appraised.!27 

C. Claims Not Subject to Exemption in Lieu of Homestead 

The five specific classes of claims enumerated by the statute against 
the enforcement of which a debtor may not claim the homestead exemp- 
tion or exemption in lieu of homestead have been discussed in the pre- 
ceding section. The provision granting the exemption in lieu of home- 
stead, however, describes an additional type of claim against which this 
exemption may not be asserted.’** It provides that no personal property 
shall be selected as exempt from execution on a judgment rendered for 
the purchase price or any part thereof. For the purposes of the exemption 
in lieu of homestead, the unsecured vendor of personal property is given 
the same privileged status as the vendor whose claims for the purchase 
price of realty is secured by mortgage or other lien. But in order for an 
unpaid seller to. take advantage of this preferred position, his claim must 
be solely for the purchase price or a part thereof. If he combines his 
claim for the purchase money with a claim for merchandise sold and 
delivered on open account, he waives his right under this provision of the 
statute. 17° 

D. Establishment and Loss of Right. 

The manner in which the right to the exemption in lieu of home- 
stead must be exercised and the circumstances under which its benefits 
may be lost are determined- generally by the same principles pertaining 
to the exemptions of specific personal property which have been discussed 
in connection with that subject. It will suffice here to note that once the 
debtor has selected and had set off to him the property exempt in lieu of 
homestead, he may, notwithstanding the first allowance, continue to 
claim the exemption at any time in the future. The right may be re- 
asserted against the same judgment and out of the same property, or if 
that has been consumed, out of other property, subject only to the limita- 
tion that the value of the property claimed by the debtor at any one time 
may not exceed the statutory allowance.'* 

V. ConcLusIon 

This general review of the Ohio exemption laws indicates the 
extent of the protection afforded debtors today in the enforcement or 
collection process. Unfortunately, this protection is no longer sufficiently 
effective in most cases to accomplish the purposes for which the exemption 
statutes were originally enacted. The inadequacy of the statutes is not in 
the scope of their application, but in their restrictions upon the amount of 
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property which a debtor is permitted to retain for his family. The limita- 
tions of value upon many of the items exempted are neither realistic nor 
practical in our present economy. This is especially true of the homestead 
exemption where the maximum value of $1000 upon the land and 
buildings which may be exempt has prevailed without change since 1869. 
If the benevolent objects of the exemption statutes are to be fully realized, 
the benefits available must be increased by the legislature. At such time, 
perhaps some measure of uniformity can also be achieved in the termi- 
nology of the various statutes, thus eliminating several areas of doubt 
and confusion. 




















DORMANCY AND REVIVAL OF OHIO JUDGMENTS 


Waymon B. McLEskEy* AND 
CiLaupE W. McLeskey* 


Any discussion of the dormancy and revival of judgments must, 
of necessity, be rather inconclusive. This is so because the case law in- 
volved is haphazard and in many instances, non-existent. While it is 
true that dormancy and revival are statutory creatures, the statutes are 
confusing and have been infrequently and inconsistently construed. 
Dormancy and revival might well be called ‘fa dark spot in the law.” 

DorMaNncy 

While the problem of dormancy has continually plagued the legal 
profession, its importance is only fully realized in an economy that is 
struggling upwards following a serious setback. Thus, in times of 
economic winter, when judgments are easy to obtain, but hard to enforce, 
they tend to become frozen and forgotten: but as the economy awakens 
and money begins to flow, the profession turns its thoughts to those 
judgments which have become dormant during the winter season. 

Only money judgments become dormant,’ and dormancy only 
occurs in one of two ways, viz: either by failure to issue execution or 
file a certificate of judgment within five years from the date of judg- 
ment,” or by the death of the judgment creditor.* 

The death of the judgment creditor poses no real problem since it 
is relatively simple to revive the judgment in the name of his personal 
representative ;* but until such a revivor takes place, the issuance and 
levy of an execution in the name of the deceased judgment creditor, is a 
nullity.5 However, it is interesting to note that the death of the assignee 
of the judgment creditor does not cause dormancy.® 

While, technically, the death of the judgment debtor will not cause 
dormancy, his death effectively stops any advantage that might be gained 
from the issuance of an execution thereafter. Thus, land actually levied 
upon prior to the death of the judgment debtor, may be sold within five 
years after levy without reviving the judgment;’ but where an execution 
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6 Rankin v. Hannan, Admr., 37 Ohio St. 113 (1881). 
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204 (1939). 


81 








82 OHIO STATE LAW JOURNAL [Vol. 16 


is only issued and levied after the death of the judgment debtor, such 
seizure is void and the judgment must be revived before execution can 
lawfully issue.* If, however, there are two judgment debtors, an exe- 
cution issued against both of them after the death of one, will suffice to 
keep the judgment alive as to the survivor.’ Indeed, such an execution 
should be issued against both in order to conform to the judgment. Such 
an execution is, of course, a nullity as to the deceased debtor.’° 

The mere issuance of an execution, or the filing of a certificate of 
judgment, either in the county where the judgment was obtained, or in 
any foreign county, within the five year period, will keep the judgment 
alive. However, it seems clear that in order to preserve a lien acquired 
in a foreign county, it is necessary to either file a new certificate of 
judgment in the foreign county, or issue execution to the sheriff of such 
county within the five year period immediately following the prior filing 
or issuance.” Thus, the issuance of an execution or the filing of a certifi- 
cate of judgment while the original judgment is alive, in a foreign county 
other than the foreign county previously filed in or issued to, will not 
preserve the lien in the first foreign county.’* 

On the other hand, the statute is open to the interpretation that an 
execution issued to, or a certificate of judgment filed in, any foreign 
county within the five year period, will preserve the liens acquired under 
the judgment in the judgment county without the necessity for a second 
local issuance or filing.** 

If execution is to be relied upon rather than the filing of a certificate 
of judgment, as a means of keeping the judgment alive, it is not strictly 
necessary to make an actual levy, but prudence would require that the 
execution actually reach the sheriff and be returned by him.’* Thus, 
where an attorney for a judgment creditor merely took the execution 
from the clerk’s office and returned it to the clerk’s office, without an 
actual delivery to the sheriff, the court held that such action was in- 
sufficient to preserve the judgment.’* On the other hand, the courts have 
held that actual delivery to the sheriff is sufficient’’ and have intimated, 





8 Lash, Admr. v. Miller, 30 Ohio L. Abs. 443, 1 Ohio Supp. 357, 16 Ohio Op. 
204 (1939). 

® Dieboldt Brewing Co. v. Grabski, et al., 7 Ohio Cir. Ct, (N.S.) 221, 
18 Ohio Cir. Dec. 91 (1905). 

10 See note 8, supra. 

11 Ou10 Rev. Cope §2329.07 (11663). 

12 Onto Rev. Cope §2329.07 (11663). 

Coal Co. v. National Bank, 55 Ohio St. 233, 45 N.E. 630 (1876). 
13 Onto Rev. Cope §2329.07 (11663). 


14 Onto Rev. Cope §2329.07 (11663). 

15 Steel v. Katzenmeyer, et al., 5 Ohio Cir. Ct. (N.S.) 25, 16 Ohio Cir. Dec. 
400 (1903). 

16 Kelly v. Vincent, 8 Ohio St., 416 (1858). 

17 See note 15, supra. 
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by way of dicta, that the mailing of an execution to a sheriff might be 
sufficient.’® 

However, it is not all judgments that fall under the ban of OxIo 
Rev. Cope §2329.07 (11663). Thus, a decree for alimony’ or child 
support,” does not become dormant, and any judgment that is made a 
specific charge upon real estate is not subject to dormancy.” Likewise, 
where the court orders the sale of specific land, such order of sale does 
not become dormant,”* even though the land is not sold for more than 
five years, since such an order requires the confirmation of the court.” 
It is possible, of course, that undue delay in the latter situation might 
give rise to laches. 

In addition to the types of judgments that do not become dormant, 
there are some particular situations where judgments would become 
dormant save for the intervention of a third element. One such situation 
is where property, upon which there is a judgment and lien, becomes in- 
volved in equitable proceedings. In this situation, the judgment does not 
become dormant as to the specific property and the lien remains in all 
its original force as to the specific property.7* This is sometimes referred 
to as the doctrine of equitable execution.» Thus, where the judgment 
creditor is made a party defendant in a foreclosure proceeding, and files 
his answer and cross-petition prior to dormancy, the judgment, for the 
purpose of the particular proceeding, remains alive and the lien on the 
specific dand involved subsists, even though priority of liens has not been 
determined at the date of dormancy.”® This is merely another way of 
saying that the court will not force the judgment creditor to do a vain 
thing by issuing execution where equity has taken jurisdiction.”” Further, 
this has been held to be true even where the answer and cross-petition 
were not filed until after dormancy, but the proceeding was begun prior 
to dormancy.”* However, in order to take advantage of this doctrine, the 


18 See note 16, supra. 
19 Webster v. Dennis, et al., 4 Ohio Cir. Ct. 313, 2 Ohio Cir. Dec. 566 (1890). 
Peeke v. Fitzpatrick, et al., 74 Ohio St. 396, 78 N.E. 519 (1906). 
Betz v. Betz, 4 Ohio App. 264, 27 Ohio Cir. Dec. 26 (1915). 
Lemert v. Lemert, et al., 72 Ohio St. 364, 74 N.E. 194 (1905). 
20 DeCamp v. Beard, Exr., 94 Ohio App. 367, 115 N.E. 2d 403 (1953). 
21 Smith v. Phillips, et al., 5 Ohio N.P. (N.S.) 502, 18 Ohio Dec. 429 (1907). 
Moore v. Ogden, 35 Ohio St. 430 (1880). 
22 Beaumont, Tr., et al. v. Herrick, 24 Ohio St. 445 (1873). 
Odell v. Firestone, et al., 22 Ohio L.R. 556, 1 Ohio Law Abs. 632 (1923). 
Rankin v. Hannan, Admr., 37 Ohio St. 113 (1881). 
23 Walters v. Homberg, 3 Ohio App. 326, 25 Ohio Cir. Dec. 337 (1914). 
24 Lawrence and Skinner v. Belger, 31 Ohio St. 175 (1877). 
Knickerbocker v. Sharfenaker, 29 Ohio L. Abs. 309 (1938). 
25 Knickerbocker v. Sharfenaker, 29 Ohio L. Abs. 309 (1938). 
26 Dempsey v. Bush, et al., 18 Ohio St. 376 (1868). 
27 See note 26, supra. 
28 Bauman v. Goulet, 2 Ohio Cir. Ct. (N.S.) 251, 15 Ohio Cir. Dec. 473 
(1903). 
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specific lien must be set up in the equitable proceeding. Thus, where a 
judgment creditor brought suit to foreclose his mortgage, but failed to 
set up an additional lien which he held upon the premises, and the 
judgment under which the lien subsisted became dormant during the 
pendency of the proceeding, the court held that a subsequent lien holder 
prevailed.”* Finally, this doctrine is further limited by the rule that 
where one of several parcels of land involved in an equitable proceeding 
is not ordered sold, and the judgment becomes dormant, any liens under 
the judgment and upon such land will be lost.*° 

Where a creditor’s bill is brought and the judgment creditor is 
either a party defendant or a party plaintiff, the judgment will not be- 
come dormant thereafter, so far as the equitable lien thereby created is 
concerned.** While formerly, a judgment under which there was a lien 
upon the property of a defendant at the time of his death would not 
become dormant thereafter, so as to lose the lien,*? the result was changed 
by statute and today the judgment and lien must be valid and subsisting 
at the time of the sale of the real estate.** When a receiver is appointed 
for a judgment debtor, such an appointment constitutes an equitable 
execution and the judgment, being alive at that time, will not become 
dormant thereafter so as to prevent an equitable action thereon.** The 
same is true in the case of an assignment for the benefit of creditors, 
the assignee occupying the position of an execution creditor.*® 

Generally speaking, a judgment will not become dormant while a 
temporary injunction restraining the issuance of an execution is in force.** 
However, it has been held that where an individual without actual notice 
purchases the premises upon which execution has been enjoined, that upon 
the dissolution of the temporary order, the judgment having become 
dormant in the meantime, the court will not revive the judgment and 
lien." This, in effect, means that the judgment creditor must look to 
the injunction bond for relief.** 

Normally, after dormancy, a bill in equity will not lie to impress 
the land with a lien since there is an adequate legal remedy.*® However, 
where a discharge in bankruptcy had been fraudulently obtained, the 
judgment debtor retaining an equitable title in the premises, it was held 
that the judgment creditor could proceed immediately into chancery 


29 Fort, et al. v. Litmer, 31 Ohio St. 215 (1877). 

80 Bish v. Burns, et al., 7 Ohio Cir. Ct. 285, 4 Ohio Cir. Dec. 598 (1893). 
31 Cincinnati v. Hafer, 49 Ohio St. 60, 30 N.E. 197 (1892). 

32 Ambrose, et al. v. Byrne, 61 Ohio St. 146, 55 N.E. 408 (1899). 

38 Onto Rev. Cope §2127.38 (10510-46). 

34 See note 25, supra. 

35 Scott, et al. v. Dunn, 26 Ohio St. 63 (1875). 

36 Welsh v. Childs, et al., 17 Ohio St. 319 (1867). 

37 Tucker v. Shade, 25 Ohio St. 355 (1874). 

38 See note 37, supra. 

39 Miami Exporting Company Bank v. Turpin, et al., 3 Ohio 514 (1828). 
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without reviving his judgment.“° Likewise, it is not necessary to issue an 
execution on a judgment to preserve a lien in the bankruptcy court 
following the date of adjudication.*? Finally, the mere fact that land 
has been attached, will not prevent dormancy.‘ 

In general then, dormancy may be prevented by the simple ex- 
pedient of issuing execution or filing a certificate of judgment within the 
statutory period, or by initiating or becoming a party to equitable pro- 
ceedings prior to dormancy. However, if a judgment should become 
dormant, what are the incidents thereof? 


INCIDENTS OF DoRMANCY 

It is well established that an execution upon a dormant judgment 
is at least voidable,** and some cases hold that such an execution is 
totally void.** The proper method to attack such a void or voidable 
execution is by a motion which seeks to void the execution and to return 
the property seized to the judgment debtor. The motion should be 
brought in the county from which the execution issued, that is, the 
original judgment county.*® 

Just as an execution on a dormant judgment is invalid, so a 
proceeding-in-aid of execution cannot be brought upon a dormant 
judgment.*® 

The most disastrous result of allowing a judgment to become 
dormant, is the loss of all liens and attendant priorities, wherever they 
may exist.‘7 Thus, if creditor “A” has the first and best lien upon 
property “X” and creditor “B” has a second valid lien thereon, or 
perhaps a mortgage which. post-dates creditor “A’s” lien, and creditor 
“A” allows his judgment to become dormant, creditor “B” will hence- 
forth have the first and best lien.** Indeed, even in the event of a 
revivor of creditor “‘A’s” judgment, creditor “B” will still maintain his 
superior position.*® 

However, a dormant judgment is not a total loss for all purposes. 
Thus, in the event that the judgment debtor later sues the judgment 
creditor, the judgment creditor may set off his dormant judgment against 
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42 See note 41, supra. 

43 Van Nover v. Eshleman, et al., 17 Ohio Cir. Ct. (N.S.) 202, 32 Ohio Cir. 


Dec. 110 (1910) ; Green v. Cutright, Wright’s Ohio Reports 738 (1834). 
44 Goshorn v. Alexander, 2 Ohio Dec. Repr. 597, 4 West Law Month 139 
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45 See note 43, supra. 
46 Simpson et al. v. Hook, 6 Ohio Cir. Ct. 27, Ohio Cir. Dec. 333 (1891). 
47 Onto Rev. Cope §2329.07 (11663). 
48 Miner v. Wallace, 10 Ohio 404 (1841). 
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the claim of the judgment debtor.*° This is so because a judgment, 
dormant or otherwise, is a debt of record.™ 
REVIVAL 

The revival of judgments is a little like locking the barn door after 
the horse is gone. Thus, in many instances, in the intervening period 
between dormancy and revivor, liens have been lost and subsequent 
creditors have moved into positions of superiority. Nevertheless, unlike 
the barn door, lost ground may sometimes be recovered, and it is in these 
situations that revivor plays an important role. 

Just as money judgments alone become dormant,” so only money 
judgments can be revived, Further, it is clear that such judgments 
must be “judgments” in the fullest sense of the word, While the statute 
speaks of “finding” as well as “judgment,” the courts have held that 
a mere finding will not bear revivor. At best, a “finding” is only a cause 
of action.** Thus, where the amount due was found, the mortgage was 
ordered foreclosed, the property sold, proceeds applied, and execution for 
the balance remaining ordered, such a judgment for the deficiency could 
be revived;°° but where the mortgage was foreclosed and the amount 
due was found, but not put in the form of a judgment, the court held 
that such a finding could not be revived for the purpose of collecting the 
deficiency. Finally, equity will not revive or create a new lien out of a 
dormant judgment.” 

Dormant judgments may only be revived within 21 years from the 
date they became dormant.*® The statute makes it clear that the only 
exceptions to this rule are the disabilities of minority, insanity and im- 
prisonment, and that any action to revive must be instituted within 15 
years following the removal of such a disability.°* Thus, absence from 
the state does not toll the statute since service by publication is authorized 
in the statutes. 

Revivor, as a practical matter, may be accomplished by filing a 
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motion and taking a conditional order in the same manner as is provided 
for reviving actions before judgment.®' Such a motion is merely an 
additional proceeding in the original action,** and, of course, must be 
filed in the common pleas court which had original jurisdiction of the 
case. The conditional order generally states that unless “sufficient cause 
be shown to the contrary within — days, the judgment shall stand 
revived.” At the end of the specified time, if the party against whom 
revivor is sought, has not shown “sufficient cause,” the condition goes 
unfulfilled, and the judgment will stand revived. If, however, the 
judgment debtor has shown “sufficient cause” within the time allowed, 
the conditional order will be vacated. 

The reviving party must secure regular service on his motion if the 
party against whom revivor is sought is a resident of the state. Such 
service may issue to any county in the state and is returnable in the 
regular way.®* -If the party against whom revivor is sought is not a 
resident of the state, the statute provides for revivor by publication™ in 
conformity with Ou1o Rev. Cope §2703.18 (11296). However, such 
publication can only be effected “for judgments or findings in which 
personal service originally was made on the adverse party.”®° The Ohio 
Supreme Court held in the Sears case® that the phrase, “personal service,” 
means just that. However, in that case, which was an attachment suit, 
the original service was by publication only and obviously that service 
would not suffice under Onto Rev. Cope §2325.16 (11646). It is 
questionable whether it was necessary for the court to go to the extreme 
of holding that the equivalent of personal service was invalid under 
§2325.16, and that only actually handing the summons to the defendant 
in the original action would suffice, since no service of any type within 
the state was accomplished in the Sears case. However, aside from the 
latter holding, the Sears case is all the more surprising when we consider 
the fact that the defendant voluntarily entered his appearance in the 
original attachment suit. As to this point, the court holds that a waiver 
by means of appearance does not meet the requirements of Onto Rev. 
Cope §2325.16 (11646) on “personal service.” However, in a court 
of appeals case, which predated the Sears case, the court of appeals 
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held that “personal service” did not include the equivalent of personal 
service,” and in the Lyon®® case, which cites and relies upon the Sears 
case, the Court of Appeals of Mahoning County held that where resident 
service was initially had, revivor by publication could not be had. These 
cases seem to strain the language of §2325.16 to the utmost point. It is 
debatable whether or not the General Assembly intended that the service 
necessary to obtain an original judgment had to rise to a higher degree 
than ordinary so-called personal service, if a revivor by publication were 
to be permitted. Obviously, however, no revivor by publication will be 
allowed upon a cognovit judgment,” nor will revivor be allowed upon 
a suit originally begun by publication, since no personal judgment could 
be obtained on the latter type of service.” 

The judgment debtor may interpose any defense to a motion to 
revive, which arose subsequent to the original judgment and which would 
relieve the judgment debtor of his liability.7’ Thus, the defenses of 
payment,” satisfaction,”® settlement,"* or the statute of limitations,” 
are valid, and if proven will necessitate the vacation of the conditional 
order. However, the original issues cannot be relitigated’® and it is im- 
material that the original judgment was erroneous or that there was 
some mistake therein. Again, any defense that could have been urged 
at the time that the original judgment was taken, cannot be urged as a 
showing of cause against a motion to revive.”* Of course, it is always 
competent to show that the original judgment is void,” but if the court 
rendering the original judgment had jurisdiction of the parties and the 
subject matter, even if the judgment is voidable, the judgment will be 
revived.”” Thus, a cross-petition which seeks to treat the motion to revive 
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as a petition and sets up a prayer for reformation, will be dismissed.” 
Of course, where the original judgment was founded on the judgment 
debtor’s fraud, a discharge in bankruptcy is not sufficient to show cause ; * 
but where no fraud was involved, a discharge in bankruptcy would be a 
valid subsequent defense to a motion to revive.* Finally, where the judg- 
ment debtor sought an injunction to prevent revivor and merely filed 
notice of this fact in answer to the motion to revive, the court of appeals 
held that the trial court was not in error in reviving the original judg- 
ment, since there was no pleading filed in the revivor suit setting forth 
the judgment debtor’s subsequent defenses, and since the reviving court 
was not required of its own motion, to take cognizance of the equitable 
proceeding.™ On the other hand, the court of appeals, in connection with 
the aforementioned case, held that a dismissal of the injunction suit was 
proper since the judgment debtor had an adequate legal remedy.™ 

A surety who has paid a judgment may revive it in his own name. 
However, where a surety who had paid the original judgment sought to 
revive it against a co-surety, the court held that the co-surety was only 
liable on the original judgment and that the co-surety’s subsequent defense 
of satisfaction was valid.*’ Finally, where a judgment of ejectment was 
rendered, and the judgment creditor subsequently put the judgment 
debtors back into possession under a contract, but the judgment debtors 
failed to comply with the terms of the contract, the court would not 
permit the revival of the ejectment judgment, holding that, in effect, the 
judgment had been satisfied.™ 

It has been suggested that the correct way to introduce defenses 
other than those allowed in the revivor action proper, is to file not only 
an answer against the motion to revive, but in addition thereto, and at 
the same time, to file a motion to vacate the original judgment.® 

In sum, revivor can be accomplished by motion and conditional 
order, and the judgment not being void, only defenses which have arisen 
subsequent to the original judgment may be introduced. The judgment 
being revived, what are the incidents thereof? 

INCIDENTs OF REVIVAL 
The revivor of a judgment revives the liens of the judgment.” 
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However, the liens do not date back to the date of the initial or sub- 
sequent issuance of execution or filing of a certificate of judgment.” 
The liens only date from the time that the judgment is revived,” and it 
is almost certain that liens in counties other than the judgment county 
are not revived when the judgment is revived,”* and that a new issuance 
of execution or a new filing of a certificate of judgment will be necessary 
to acquire liens in foreign counties, No new liens are created or acquired 
during the period of dormancy, nor are any new liens created by the 
revivor of a judgment. No liens are imposed on lands acquired by the 
judgment debtor prior to dormancy, but subsequent to the first or sub- 
sequent issuance of an execution or the filing of a certificate of judgment, 
unless a new execution or a new certificate of judgment is filed following 
the acquisition by the debtor of the new lands.** If a levy is made under 
the revived judgment, the lien dates from the date of the levy and not 
from the date of the revivor.”° 

It is not clear whether or not an execution must be issued under a 
revived judgment before proceedings-in-aid of execution can be brought. 
One court of appeals holds that if execution was issued prior to dormancy, 
it is not necessary to issue a new execution after revivor.** However, the 
better rule would seem, on principle, to be contrary to the above ruling 
since a revived judgment, except for liens acquired under the judgment 
prior to dormancy, must be treated for all purposes exactly as an original 
judgment would be treated. 

It is clear that liens can only be revived, and that executions can 
only issue after the period to show cause has elapsed and the conditional 
order made absolute. Thus, prior to the amendment of OunIo Rev. 
Cope §2325.17 (11647), the Supreme Court of Ohio held that exe- 
cution could issue immediately upon the granting of the conditional 
order.*” However, §2325.17 (11647) has now been amended and the 
word “thereafter” injected into the statute, thus clearly showing that 
execution cannot issue until the conditional order is made absolute. 
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EFFECT OF FEDERAL TAX LEINS 
ON OHIO REAL PROPERTY 


It is apparent from the divergent opinions to be found on the subject 
of federal tax liens that their scope and character are not completely 
defined. Although in some respects these liens rest upon federal su- 
premacy, it appears that one must go beyond that rather vague concept 
in analyzing them. The character of the problem has been well 
circumscribed in these words: “The federal tax lien, though falling 
within the field of federal taxation, is in truth a part, even if a highly 
specialized part, of the field of creditors rights.”* Federal tax liens, 
however, “. . . do depart in large degree from the ordinary concepts of 
creditor security laws.”* In the Internal Revenue Code of 1954 this 
area has undergone a change in order and in wording, the impact of 
which cannot as yet be fully ascertained because of lack of judicial inter- 
pretation. It is well to keep in mind, therefore, that the cases cited herein 
were decided prior to the 1954 Internal Revenue Code.* 

Although the following discussion is focused primarily on Ohio, 
one may expect the similarity between state statutory law and the under- 
lying federal law frequently to result in like case construction in this 
rather specialized area of federal-state relations. In the absence, there- 
fore, of clear authority on Ohio law, one may, in many situations, properly 
look to non-Ohio sources to determine what well may be the law in Ohio. 
Although realty is the principal consideration, the law discussed herein 
is not necessarily exclusive of personalty, nor should the law as to per- 
sonalty be disregarded. The three most important federal tax liens, each 
of which is to be considered separately in this discussion, are the general 
tax lien,® the estate tax lien,® and the gift tax lien.’ Because the laws 





1“Questions of priority and of lien for taxes are closely related and may 
arise in the same case, but the present annotation does not cover the question of 
the priority of Federal taxes over other claims except in so far as such priority is 
based upon a lien. Priority of Federal taxes may also arise under the statute 
giving preference to ‘the: debts due to the United States’ out of the assets of an 
insolvent (31 U.S.C.A. §191), since the term ‘debts’ includes taxes. Price v. 
United States (1926) 269 U.S. 492, 70 L.Ed. 373, 46 S. Ct. 180. And such priority 
may arise in bankruptcy under §64 of the Bankruptcy Act (11 U.S.C.A. §104).” 
105 A.L.R. 1244, 1245 (1936). The distinction made in the previous quotation from 
A.L.R. dealing with federal tax liens should also be kept in mind in this discussion 
of federal tax liens. See also 174 A.L.R. 1373, 1388, 1394, 1399 (1948). 

2 Clark, Federal Tax Liens and Their Enforcement, p. 5, SPECIAL IssuE OF 
Lawyers TiTLe News. (1949). See also 3 GLENN, MorTGAGES §433 et seg. (1943). 

8 Anderson, Federal Tax Liens-Their Nature and Priority, 41 Catir. L. Rev. 
241 (1953). 

4 References to the Internal Revenue Code, unless otherwise designated, will 
be to the Internal Revenue Code of 1954. 

5 Int. Rev. Cope, §6321 (formerly $3670). 

6 Int. Rev. Cope, §6324 (a) (formerly §827). 

TInt. Rev. Cope, $6324 (b) (formerly $1009). 
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governing these federal liens are in some respects dissimilar, it is of para- 
mount importance when examining title to distinguish the particular type 
of lien involved. The problems inherent in the determination of the 
existence of a lien are many, but in all cases one must first decide upon 
the type of tax debt on which the lien is based. 
Tue Fepera Generat Tax LIEN 

The federal general tax lien is the so-called “shotgun’”” type of 
federal lien. This lien is provided for by $6321 of the Internal Revenue 
Code, which reads: 

If any person liable to pay any tax neglects or refuses to pay 

the same after demand, the amount (including any interest, 

additional amount, addition to tax, or assessable penalty, to- 

gether with any costs that may accrue in addition thereto) 

shall be a lien in favor of the United States upon all property 

and rights to property, whether real or personal, belonging to 

such person. 
It will be noted that the language of the statute is broad enough to 
cover the tax-debtor’s liability for “any tax” and to attach to all of his 
“. . . property and rights to property, whether real or personal.” This 
has been interpreted to include both tangible and intangible property, 
even that which the tax-debtor acquires after the lien arose.”® It should 
be kept in mind that the federal general tax lien, although general in 
coverage, is specific in nature and can best be understood if one compre- 
hends its rather all-embracive scope. 

To say that the lien provided by this statute is a general lien on 

all the property of the taxpayer does not help in the solution of 

the problem presented; for a lien is not deprived of validity be- 

cause it attaches to a number of pieces of property instead of to 

a single piece, nor is it for that reason to be subordinated to a 

junior lien attaching to a single piece of property.” 





8 This apt description of the general tax lien is credited to Wright, Title 
Examinations in Michigan as Affected by the General Tax Lien, 51 Micn. L. Rev. 
183 (1952). 

® Formerly Int. Rev. Cope $3670. The Committee on Ways and Means of 
the House of Representatives in revising this section had added, “(including the 
interest of such person as tenant by the entirety).” H.R. Rep. No. 8300, 83rd 
Cong., 2d Sess. 686 (1954). The accompaning report stated that “This section 
clarified the term ‘property and rights to property’ by expressly including therein 
the interest of the delinquent taxpayer in an estate by the entirety.’ H.R. Rep. No. 
8300, 83rd Cong., 2d Sess. A406 (1954). The Finance Committee of the Senate 
reported that “This section corresponds to that of the House bill, except that the 
parenthetical phrase ‘(including the interest of such person as tenant by the 
entirety)’, which phrase is not included in existing law, has been deleted. It is 
not clear what change in existing law would be made by the parenthetical phrase. 
The deletion of the phrase is intended to continue the existing law.” Sen. Rep. No. 
$300, 83rd Cong., 2d Sess. 575 (1954). The House receded in conference. Conc. 
Rep. No. 8300, 83rd Cong., 2d Sess. 78 (1954). 

10 Glass City Bank v. United States, 326 U.S. 265 (1945). 

11 United States v. Greenville, 118 F. 2d 963, 965 (4th Cir. 1941). See also 
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A reference to §6321 of the Internal Revenue Code, which in- 
dicates the scope of the federal general tax lien, will show that a lien 
should arise “after demand” for the tax debt. An apparent incongruity, 
however, may be observed if one compares this with §6322 which states 
that “Unless another date is specifically fixed by law, the lien imposed 
by §6321 shall arise at the time the assessment is made. . . .” The former 
provision (§3671) had stated, “Unless another date is specifically fixed 
by law, the lien shall arise at the time the assessment list was received by 
the collector. . . .” The molding of these provisions into workable pro- 
cedure was accomplished by the doctrine of relation-back,’ that is, if 
the tax was not paid on demand,” it was regarded as having been a 
lien since “, . . the time the assessment list was received by the collec- 
tor... .”"* It is probable that the present provisions of the Internal 
Revenue Code will receive like interpretation and that the relationship 
of the tax-debtor and the tax-creditor will remain fairly clear-cut. A 
difficulty presents itself, however, with the appearance of an intervening 
third party where the federal government’s general tax lien has arisen 
without notice to such third party. The Supreme Court, faced with this 
problem in United States v. Snyder, 149 U.S. 210 (1893), recognized 
the rather perilous position of an intervening third party, but held that 
the federal government’s general lien for taxes was valid without 
recording, even against a bona fide purchaser. The Supreme Court indi- 
cated that it felt compelled to arrive at this decision in the absence of 
countervailing legislation and at p. 214 said, ““A government that cannot, 





Metropolitan Life Insurance Co. v. United States, 107 F. 2d 311 (6th Cir. 1939), 
cert. denied, 310 U.S. 630 (1940), and Clark, of. cit. supra, note 2, at 17. 

12 United States v. Pacific Railroad, 1 Fed. 97 (Circuit Court, E.D. Missouri, 
1880). The approach of the court in this case should be compared with that of 
the later case of United States v. Snyder, 149 U.S. 216 (1893). The pertinent 
part of the syllabus of United States v. Pacific Railroad, supra, reads, “The lien 
of the income tax (Act July 13, 1866, 14 St. at Large, 107; Rev. St. $3186) relates 
back, upon demand, to the time when the tax was due but only attaches to the 
property belonging to the person from whom the tax was due at the time when the 
demand for the payment of the tax was made.” The result of this case as to the 
protection of third parties is certainly of greater comfort than is the Snyder case, 
supra, which will be discussed in more detail later. The syllabus of the Pacific 
Railroad case, supra, was cited and approved in Metropolitan Savings and Loan 
Co. v. Parrock, 6 Ohio Op. 518, 47 N.E. 2d 638 (1935). 

13 Although the meaning of “demand” is indefinite, it would seem that an 
informal demand would be sufficient. United States v. Ettelson, 159 F. 2d 193 (7th 
Cir. 1947) held that the filing of a claim in a probate court against the estate of 
a deceased tax-debtor was a sufficient demand to create a lien in favor of the 
United States. See also Clark, op. cit. supra, note 2, at 11. 

14 The Ways and Means Committee of the House of Representatives and 
the Finance Committee of the Senate reported in identical language that “This 
section, which provides that the lien arises at the time the assessment is made, 
conforms existing law to the change made in section 6203.” H.R. Rep. No. 8300, 
83rd Cong., 2d Sess. A406 (1954). Sen. Rep. No. 8300, 83rd Cong., 2d Sess. 575 
(1954). Section 6203 relates to the method of assessment. 
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by self-administered methods, collect from its subjects the means neces- 
sary to support and maintain itself in the execution of its functions is a 
government merely in name.” 

A lien with the tremendous scope and far reaching effects of the 
federal government’s general tax lien, coupled with the interpretation of 
the Snyder case, supra, which extended unrecorded liens even as against 
bona fide purchasers, made property transactions a somewhat hazardous 
gamble, The decision brought forth a storm of protest and legislation 
was sought to quell it.'* This storm, however, was not soon quieted, and 
similar results were reached in other cases’® in the interim between the 
Snyder case, supra, and protective legislation. Piecemeal legislation to 
ameliorate this situation was only slowly passed by Congress. In 1913?" 
protection from unrecorded general tax liens was given to purchasers,'® 
mortgagees, and judgment creditors,’* whereas protection to pledgees”® 


15 An illustration of this feeling can be found in the address of the president 
of the American Bar Association, William Wirt Howe, “And it may here be 
remarked, that there are other elements of danger in land titles which might be 
guarded against by proper legislation in Congress, or by the several states. Such 
a latent defect, for example, as the Federal lien for internal revenue taxes ought 
not to exist. Witness the injustice which was done, though not by any fault of the 
court, in the case of the United States vs. Snyder, 149 U.S. 210, where an ancient 
lien for internal revenue taxes on property which had been used as a tobacco 
factory, was enforced against a subsequent purchaser and possessor of the ‘and, 
although that purchaser never knew, or had reason to know, that the land had 
ever been used for such a factory, or that any taxes were unpaid. We ought to 
have an act of Congress for the recording in the mortgage office of county or 
parish where the land is situate of some notice at least of the license and establish- 
ment of a factory which may become indebted for internal revenue taxes, and that 
such taxes will remain a lien if unpaid. It would probably be well also to provide 
for the recording of notice of lis pendens in cases in the Federal Courts, in which 
the judgment or decree may affect the title to property.” XXI ReporTs OF THE 
AMERICAN Bar ASSOCIATION 235, 261 (1898). For a more recent consideration on 
this matter see Kennedy, The Relative Priority of the Federal Government: The 
Pernicious Career of the Inchoate and General Lien. 63 YALE L. J. 905, 920 (1954). 

16 Blacklock v. United States, 208 U.S. 75 (1908), held that a lien for unpaid 
internal revenue taxes was valid against one who had taken a mortgage without 
notice of such lien. United States v. Curry, 201 Fed. 371, 374 (D. Md. 1912), held 
that, “The government’s lien is unaffected by the fact that a subsequent in- 
cumbrancer or purchaser became such without knowledge that the government had 
any interest in the property or claim upon it.” 

1737 Star. 1016 (1913). 

18In interpreting “purchasers” under §3672(a) former INT. Rev. Cope, it 
was stated “. . . that one who, for a valuable present consideration, acquires 
property or an interest in property is a ‘purchaser’ within the meaning of U.S.C.A. 
Int. Rev. Code, §3672.” National Refining Co. v. United States, 160 F. 2d 951, 955 
(8th Cir. 1947). 

19 Miller v. Bank of America, 166 F. 2d 415, 417 (9th Cir. 1948) held that 
“In all these cases it is certain that it is the lien created by the claim of a creditor 
within the meaning of recording acts which is contemplated, and not just the claim 
itself . . . . A judgment in and of itself does not necessarily constitute a lien 
upon any property unless made so by statute.” 

2053 Strat. 882 (1939). 
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and to those dealing in securities?! was not enacted until 1939.77 The 
embodiment of this legislative protection is to be found in Int. Rev. 
Cope §6323(a), which, in part, reads, “Except as otherwise provided 
in subsection (c), the lien imposed by §6321 shall not be valid as 
against any mortgagee, pledgee, purchaser, or judgment creditor until 
notice thereof has been filed by the Secretary or his delegate—.” It is 
assumed that those not listed under the protective legislative provisions, 
such as unsecured creditors, are to be treated like the tax-debtor in relation 
to the recording requirements of the general federal tax lien as affects 
its validity to them.”* 

The next problem, practically speaking, is that of the way in which 
one is put on notice of a federal general tax lien. Filing of notice is 
provided for in Inr. Rev. Cope §6323,7* which sets forth the ways in 
which the collector may file. 

(1) Under state or territorial laws.—In the office designated 

by the law of the State or Territory in which the property 

subject to the lien is situated, whenever the State or Territory 

has by law designated an office within the State or Territory 

for the filing of such notice; or 

(2) With clerk of district court.——In the office of the clerk 

of the United States district court for the judicial district in 

which the property subject to the lien is situated, whenever the 

State or Territory has not by law designated an office within 

the State or Territory for the filing of such notice: . . .** 

Since all states have enacted legislation designating a place for the 
recordation of federal general tax liens, only the first provision is com- 
monly used.”* In essence, all of the state statutes have for their central 
purpose the provision of notice to third persons, although a variation in the 
wording of the statutes exists.2” The relevant part of Ohio’s statute for 
recordation of general federal tax liens provides that: 

Notices of liens for internal revenue taxes and of any other 

lien in favor of the United States, as provided in the statutes of 

the United States or any revision thereof, and certificates dis- 











21 $3 SraT. 883 (1939). 

22 Under the former Int. Rev. Cope this protection for pledgees was pro- 
vided for by $3672(a) and for those dealing in securities by §3672(b). 

28 United States v. Sampsell, 153 F. 2d 731 (9th Cir. 1946). See also Clark, 
op. cit. supra, note 2, at 17. 

24Essentially this was part of former INT. Rev. Cope §3672(a). 

25 This section also provides a method for the collector to give notice of liens 
on land in the District of Columbia. “(3) With clerk of district court for District 
of Columbia.—In the office of the clerk of the United States District Court for the 
District of Columbia, if the property subject to the lien is situated in the District 
of Columbia.” 

26 New Hampshire was the last state to provide for recording in this manner. 
(Rev. Laws, c. 264, secs. 44-48, 1951 laws, c. 107). 

27 For a breakdown of the various state statutes into groupings, see Wright, 
op. cit. supra, note 8, at 184. 
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charging such liens may be filed in the office of the county 

recorder of the county wherein the property subject to such 

lien is situated. When such notice is filed with him, the recorder 

shall enter it in a book known as the “federal tax lien index,” 

in alphabetical order, showing on one line the name and resi- 

dence of the taxpayer named in such notice, the collector’s 

serial number of such notice, the date and the hour of the 

filing, and the amount of tax and penalty assessed. The 

recorder shall file and keep all original notices in numerical 

order. When a certificate of discharge of any tax lien issued by 

the collector of the internal revenue, or other proper officer, 

is filed in the office of the recorder where the original notice of 

lien is filed, such recorder shall enter the certificate, with the 

date of filing, in the federal tax lien index, on the line where 

the notice of the lien so discharged is entered, and permanently 

attach the original certificate of discharge to the original notice 

of the lien. . . .*8 

In addition to the mechanical features set forth by the statute, it 
should be observed that the statute provides for little more than a blanket 
notice of possible federal genera] tax liens. Until 1942 the applicable 
provision for filing of notice had been “In accordance with the law of the 
State or Territory . . .,” but at that time the language was revised to 
read, “In the office in which the filing of such notice is authorized by the 
law of the State or Territory... .”*” The Internal Revenue Code of 
1954 now reads, “In the office designated by the law of the State or 
Territory... .” The net result of these statutory changes of wording 
thus indicates a Congressional intent to make the state statutes applicable 
only in so far as to provide a place for notice to be filed. The type of 
notice, that is, a blanket notice, however, is to be controlled by federal 
law. “For example, the omission from the notice of lien of a description 
of the property subject to the lien would not affect the validity thereof, 
even though the law of the State or Territory requires that the notice of 


28 Ou10 Rev. Cope §317.09 (2757-1). 

29 Blanket liens were held ineffective to give notice under applicable state 
law providing for specific description in a Michigan case under the pre-1942 
language. United States v. Maniaci, 36 F. Supp. 293 (W.D. Mich. 1939), aff'd per 
curiam, 116 F. 2d 935 (6th Cir. 1940). A later case from the same district inter- 
preting the 1942 statutory language also arrived at a similar result. Youngblood v. 
United States, 141 F. 2d 912 (6th Cir. 1944). See Clark, of. cit, supra, note 2, at 15. 
An account of this phase of the Michigan situation is given in Wright, of. cif. 
supra, note 8, at 190, where the author states that “. . . the future may hold in 
store a decision to the effect that the collector in Michigan has been entitled since 
1942 to validate liens against third parties by filing blanket notices with the clerk 
of the appropriate federal district court in Michigan.” The author had previously 
assumed that the change in the federal statutory language was not an attempt to 
coerce the state officials of Michigan to record blanket notices in violation of their 
state duty to take only those liens providing specific descriptions of the property 
involved. 
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lien contain a description of the property subject to the lien.”*® Ohio’s 
requirement that only a blanket notice need be filed is adequate. If Ohio 
should require more than blanket notice, that is, specific description of the 
property involved, the federal government still would have recourse to 
filing a blanket notice with the clerk of the district court in accordance 
with Int. Rev. Cope §6323(a) (2), since §6323(b) provides that 

If the notice filed pursuant to subsection (a) (1) is in such 

form as would be valid if filed with the clerk of the United 

States district court pursuant to subsection (a) (2), such notice 

shall be valid notwithstanding any law of the State or Territory 

regarding the form or content of a notice of lien.*" 
Because the Ohio statute*? provides only for blanket notice, which is all 
that would be effective, one examining title in Ohio must be wary of 
such blanket notices and not rest merely with the examination of title to 
specifically described property.** 

As noted earlier in connection with the creation of the federal 
general tax lien, the Internal Revenue Code in $6322 provides that 
“Unless another date is specifically fixed by law, the lien imposed by 
§6321 shall arise at the time the assessment is made and shall continue 
until the liability for the amount so assessed is satisfied or becomes un- 
enforceable by reason of lapse of time.” Thus the obvious method of 
extinguishing the lien is by satisfaction of the underlying tax debt. An- 
other method by which the lien can be terminated is by permitting the 
statute of limitations, which is controlled by federal law,** to run.* 


30 H.R. Rep. No. 8300, 83rd Cong., 2d Sess. A407 (1954). Sen. Rep. No. 
$300, 83rd Cong., 2d Sess. 576 (1954). The same sections further stated that 
“Subsection (b) of this section is declaratory of the existing procedure and in 
accordance with the long-continued practice of the Treasury Department.” 

31 Possibly the same assumption can be made now as was made by Wright, 
supra, that the change in statutory language is not an attempt to coerce state officials 
to violate their state duty. 

32 Onto Rev. Cope §317.09 (2757-1). 

33 It is of merit to note that InT. Rev. Cope §6323(d) provides, “If a notice 
of lien has been filed under subsection (a), the Secretary or his delegate is 
authorized to provide by rules or regulations the extent to which, and the con- 
ditions under which, information as to the amount of the outstanding obligation 
secured by the lien may be disclosed.” “This is necessary for the protection of 
persons dealing with property subject to the lien who have a legitimate interest 
in determining the amount of the outstanding obligation, as well as to aid re- 
establishment of the taxpayer's credit.” Sen. Rep. No. 8300, 83rd Cong., 2d Sess. 
576 (1954). H.R. Rep. No. 8300, 83rd Cong., 2d Sess. A407 (1954). 

84 Taylor v. United States, 342 Mass. 639, 642, 88 N.E. 2d 121, 123 (1949) 
states, “We consider it settled that a claim of the United States is not barred, 
even in a State Court, by a State statute of limitations or by the laches of officers 
or agents of the United States.” 

35 Although the date of assessment is of particular importance, one should 
note that United States v. Ettelson, 159 F. 2d 193, 196 (7th Cir. 1947) held that 
“The District Court erred in holding that the precise date that the lien arose had 
to be proved and that the Government had no lien because of failure to make 
such proof.” 
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According to Inr. Rev. Cope §6502,*° an assessed tax may not be 
collected after six years from the assessment date*’ unless there has been 
an agreement or waiver*® to extend the statutory period.*® Logically, 
then, when the tax debt can no longer be collected, it would seem that 
the federal general tax lien could no longer be enforced.*® Such is not 
always the case, however, for the situation may arise in which the under- 
lying tax debt has been reduced to a federal judgment with the result 
that execution apparently can be had indefinitely.*’ 
Tue Feperat Estare Tax Lien 

It will be recalled that the tax-debtor’s neglect to pay “any tax” 
can result in the creation of a lien upon all the tax-debtor’s “. . . property 
and rights to property, whether real or personal... .” The language of 
this general provision appears broad enough to cover the federal estate 
tax lien, but a specific statutory provision has been made for it.** Section 





36 Section 6502(a) states that “Where the assessment of any tax imposed by 
this title has been made within the period of limitation properly applicable thereto, 
such tax may be collected by levy or by a proceeding in court, but only if the levy 
is made or the proceeding begun—(1) within 6 years after the assessment of the 
tax, or (2) prior to the expiration of any period for collection agreed upon in 
writing by the Secretary or his delegate and the taxpayer before expiration of such 
6-year period (or, if there is a release of levy under section 6343 after such 
6-year period, then before such release). The period so agreed upon may be 
extended by subsequent agreements in writing made before the expiration of the 
period previously agfeed upon.” 

37 See $6322, supra. 

38 Cases prior to the 1954 Inr. Rev. Cope have held in effect that a waiver 
may be good as against third parties. United States v. Spreckels, 50 F. Supp. 789 
(N.D. Cal. 1943), Bank of Commerce and Trust Co. v. United States, 32 F. Supp. 
942, aff'd, 124 F. 2d 187 (6th Cir. 1941). Also see 174 A.L.R. 1378 (1948). 

38 The mechanics of recording the discharge of a lien are set out in On10 REv. 
Cope §317.09 (2757-1), supra, note 28. 

40 United States v. Spreckels, 50 F. Supp. 789, 791 (N.D. Cal. 1943) states 
that “Section 3671 provides that ‘unless another date is specifically fixed by law, the 
lien shall arise at the time the assessment list was received by the collector and 
shall continue until the liability for such amount is satisfied or becomes unenforce- 
able by reason of lapse of time.’ To determine when the lien becomes ‘unenforce- 
able by reason of lapse of time’ these two sections should be read together, for 
if the statute ran on the tax itself the lien, which is only security therefor, should 
simultaneously expire.” Former §3671 has now been changed to read, in $6322, 
“... the lien ... shall arise at the time the assessment is made... .” 

41 Investment and Securities Co. v. United States, 140 F. 2d 894, 896 (9th Cir. 
1944), states that “There is no federal statutory provision as to a period of 
limitations on this judgment; it follows that in the absence of such a limitation 
a tax can be collected at any time; therefore, the liability of the tax now merged 
in the judgment has not become unenforcible by reason of lapse of time.” See 
also Clark, of. cit. supra, note 2, at 12. 

42 The estate tax lien and the gift tax lien are often considered together in 
both practice and discussion. Sanford v. Commissioner of Internal Revenue, 308 
U.S. 39, 44 (1939) reads that “the gift tax was supplementary to the estate tax. 
The two are in pari materia and must be construed together . . . . An important, 
if not the main, purpose of the gift tax was to prevent or compensate for avoidance 
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6324(a) (1) provides that “Unless the estate tax imposed by chapter 11 
is sooner paid in full, it shall be a lien for 10 years upon the gross estate 
of the decedent. . . .”"** 

The general definition of gross estate is given in §2031(a): 

The value of the gross estate of the decedent shall be deter- 

mined by including to the extent provided for in this part, the 

value at the time of his death of all property, real or personal, 

tangible or intangible, wherever situated, except real property 

situated outside of the United States. 
The property is described in the Int. Rev. Cope §§2033 to 2044 as 
follows: Property in Which the Decedent Had an Interest; Dower or 
Courtesy Interests; Transactions in Contemplation of Death; ** Transfers 
With Retained Life Estate; Transfers Taking Effect at Death; Re- 
vocable Transfers; Annuities; Joint Interests; Powers of Appointment; 
Proceeds of Life Insurance; Transfers for Insufficient Consideration; 
Prior Interests. It should be emphasized that these federal provisions*” 
rather than state law,*® are controlling as to what constitutes the “gross 
estate,” 

Although §6324(a) (1) clearly provides for a federal estate tax 
lien, the language does not specify when such lien comes into existence. 
It was noted that the federal general tax lien comes into being when the 
assessment is made and is held to exist from that time by the doctrine of 
relation-back from the time of demand.‘ The separate statutory pro- 
vision for the federal] estate tax lien raises the question of whether or 
not it is also given separate judicial construction as to the time it arises.** 
An affirmative answer was given to this question in the leading case of 








of death taxes by taxing the gifts of property infer vivos which, but for the gifts, 
would be subject in its original or converted form to the tax laid upon transfers 
at death.” A comparison of the estate tax lien and the gift tax lien is of value and 
should be noted by the reader. To a large extent, such a comparison has been 
made in Peters and Maxey, The Gift Tax Lien and the Examination of Abstracts, 
5 Miami L.Q. 64 (1950). The separate consideration of these two liens was used 
in this article as a matter of mechanics to emphasize the particular lien involved, 
as was also done with the, federal general tax lien. 

43 Formerly Int. Rev. Cope, §827(a). 

44“A finding by Internal Revenue Commissioner that motives connected with 
anticipation of death were impelling or dominant in making a gift, so that transfer 
was in contemplation of donor’s death within statute requiring inclusion of 
property so transferred in deceased transferor’s taxable estate, must stand, unless 
its factual conclusion as to motive is clearly erroneous.” In re Belyea’s Estate v. 
Commissioner of Internal Revenue, 206 F. 2d 262 (3rd Cir. 1953). This particular 
case, however, did reverse the finding of the Internal Revenue Commissioner. 

45 These provisions were formerly in Int. Rev. Cope §811. 

46 See Detroit Bank v. United States, 317 U.S. 329 (1943); see also Clark, 
op. cit. supra, note 2, at 20. 

47 See discussion relating to note 12, supra. 

48 The question of separate judicial construction of the federal estate tax 
lien from the federal general tax lien should also be used in distinguishing the 
latter from the federal gift tax lien. 
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Detroit Bank v. United States, 317 U.S. 329, 332 (1943), which states 
that “The lien attaches at the date of the decedent’s death . . . and the 
estate tax itself becomes an obligation of the estate at that time without 
assessment.” In this case the United States Supreme Court stated at p. 334 
that “The differences between R.S. §3186 [now §6321] and §315(a), 
[now §6324(a) (1)] and their legislative history as separate enact- 
ments, indicate that each was intended to operate independently of the 
other.” Within this discussion, of course, it is implicit that “The federal 
‘estate tax’ is not a debt of the deceased, but is an excise levy upon trans- 
fer or transmission or deceased’s estate, the liability for payment of which 
arises at [the] moment of [the] deceased’s death.””** 

Although the federal estate tax lien attaches to all of the gross 
estate,” protection has been afforded to certain third parties in limited 
situations. Former Int. Rev. Cope §827(b) provided that “Any part 
of such property sold by such spouse, transferee, trustee, . . . or bene- 
ficiary, to a bona fide purchaser for an adequate and full consideration 
in money or money’s worth shall be divested of the lien.”*' Since only 
bona fide purchasers were given protection by the above statute, there was 
no protection extended to others of a bona fide status dealing with the 
“. . . spouse, transferee, trustee . . . or beneficiary. . . .”°* This lack was 
recognized, and additional protection was given in the 1954 Int. Rev. 





49 Bigoness v. Andtrson, 106 F. Supp. 986 (D. D.C. 1952). 

50 One should distinguish the lien itself from the recipient’s personal liability, 
which is provided for in Int. Rev. Cope §6324(a) (2) which reads, “If the estate 
tax imposed by chapter 11 is not paid when due, then the spouse, transferee . . . 
or beneficiary, who receives, or has on the date of the decedent’s death, property 
included in the gross estate under sections 2034 to 2042, inclusive, to the extent 
of the value, at the time of the decedent’s death, of such property, shall be person- 
ally liable for such tax.” Peters and Maxey, of. cit. supra, note 42 at 65, in 
interpreting similar statutory ianguage under the former INT. Rev. Cope §827(b), 
commented on this point as follows, “. . . the property required to be included in 
the gross estate of the decedent is regarded as being of two kinds; type 1, the 
interest of the decedent in the property at the time of his death; and type 2, 
the interests of others, in property which must be included in his gross estate, 
which mature by reason of the death of the decedent. It is only in connection 
with type two that the personal liability of the recipient for any of the estate 
tax arises, although the estate tax lien itself attaches to all the property of the 
estate.” 

51 Peters and Maxey, op. cit. supra, note 42, at 68, in completing their 
analysis, comment that, “As to the estate tax lien, only those specified property 
interests received by the beneficiaries which made them personally liable for the 
tax (type two above) are divested of the lien when sold to a bona fide purchaser 
for an adequate consideration.” 

52 In commenting upon former Int. Rev. Cope §827(b), Wright, Title Exami- 
nations as Affected by the Federal Gift and Estate Tax Liens, 51 Micn. L. Rev., 
325, 326 (1953), had suggested that perhaps “purchaser” could be so interpreted 
to include a “mortgagee” and stated that “... the scales before a federal court 
might well be tipped by a policy argument, namely, that the merits of a mortgagee’s 
case are the same as are those of the purchaser—a matter which has led state 
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Cope §6324(a) (2), which reads, “Any part of such property trans- 
ferred by (or transferred by a transferee of) such spouse, transferee, 
trustee . . . or beneficiary, to a bona fide purchaser, mortgagee, or 
pledgee, for an adequate and full consideration in money or money’s 
worth shall be divested of the lien provided in paragraph (1)... .”™ 

The statutory limitation of the divestment of the lien to a “bona 
fide purchaser, mortgagee, [or] pledgee” raises the question of just who 
comes within these classifications. “It is a general rule that a purchaser, 
who in good faith acquires the legal title to lands for a valuable con- 
sideration without notice of an existing equity, takes title free from such 
equity.”* It will be noted that there are three general prerequisites for 
becoming a bona fide purchaser: (1) a general presence of good faith, 
(2) a valuable consideration, (3) a purchaser without notice. In each 
of these three elements we are confronted with the problem of making 
distinctions which, of course, cannot be abstractly generalized upon in 
the scope of this discussion and which are dependent upon the particular 
facts in the individual cases, Probably an adequate definition of a 
person acting in good faith is “One who acts without covin, fraud, or 
collusion; one who... [is] in the commission of or connivance at no 
fraud, . . .”°° The older notion of a merely adequate consideration 
seemingly has been extended to something more, since Section 6324(a) 
(2) of the Internal Revenue Code provides that “. . . an adequate and 
full consideration in money or money’s worth . . .” must be given to 
divest the lien, (Italics added.) 

Essentially the requisites for becoming a bona fide mortgagee are the 
same as those for becoming a bona fide purchaser, namely, (1) a general 
presence of good faith, (2) a valuable consideration, (3) absence of 
notice." Thus the previous discussion of the first two of these elements 
in connection with becoming a bona fide purchaser is applicable here. 

The elements necessary for becoming a bona fide pledgee are similar 
to those needed for the other two classifications. The second element of 





courts in some cases arising in the context of property law to treat mortgagees as 
‘purchasers pro tanto.’” To support this suggestion he cited Bacon v. Van Schoon- 
hoven, 87 N.Y. 446 (1882). 

53 The complete list of those enumerated in Int. Rev. Cope §6324(a) (2) is 
“. .. spouse, transferee, trustee, surviving tenant, person in possession of property 
by reason of the exercise, nonexercise, or release of a power of appointment, or 
beneficiary. .. .” 

54 Shaker Corlett Land Co., v. City of Cleveland, 139 Ohio St. 536, 541, 
41 N.E. 2d 243, 246 (1942). Here it was decided that absence of notice is not an 
essential element in being a bona fide purchaser of registered lands, and, although 
this is not a federal lien case, it would still be applicable in this discussion since 
the case points out that “(i)t is a general rule. . . .” See also, 3 Pomeroy, Equity 
JurispRUDENCE 3 (5 Ed. 1941); 5 Worps AND PHRASES 623 et seq. (1940). 

55 Sanders v. McAffee, 42 Ga. 250 (1870). See generally Bracx’s Law 
DicrionaRy 224 (4th Ed. 1951). 

56 Companaro v. Gondolfo, 60 F. 2d 451, 452 (3rd Cir. 1932). 
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consideration requires that “. . . the pledgee must have a lien on the 
property for the payment of a debt or the performance of an obligation 
due him by the pledgor . . .”;°" this would seem to exist in the property 
involved only to the amount of being “. . . adequate and full consideration 
in money or money’s worth. . . .” (Italics added.) 

The third essential element in attaining a bona fide status has not 
as yet been considered in any of the three classifications. As a practical 
matter, the problem of ascertaining what constitutes notice is perhaps the 
most difficult of the three. It is possible that the issue of notice might, 
for various reasons, receive similar treatment in the cases of bona fide 
purchaser, mortgagee,”® and pledgee.*® The possibility of similar inter- 
pretation is suggested by the fact that the presence of absolute knowledge 
of an existing federal estate tax lien would appear to prevent one from 
attaining a bona fide status in any of the three classifications. Another 
reason for suggesting that these three classifications might be given 
corresponding judicial interpretation is that the prior treatment of bona 
fide purchaser (the only exception made for one with a bona fide status 
under former Int. Rev. Cope §827 (b) ) would probably be the same 
under the present Internal Revenue Code. Thus, to achieve uniformity 
of treatment in considering these three bona fide classes, it would be 
necessary to extend the same judicial interpretation to the two new classes. 

It has already been noted that a generalization of who may become 
a bona fide purchaser, mortgagee, or pledgee is at best inadequate because 
the number of fact situations that may arise in making such a determi- 
nation are legion; but it is possible that the nature of the most pressing of 
the three elements, notice, can best be explained by generalization. If one 
were in a position in which he could reasonably be put on notice of a 
federal estate tax lien, it seems that he would be denied a bona fide 
status; and, since the passing of property by death is normally by a pro- 
ceeding of public notoriety, such proceeding also would probably operate 
to deny bona fide status. If one were not apprised, however, of any 
circumstances which would lead him to believe that an estate tax lien 
exists, then either (1) no estate tax lien does in fact exist, or (2) the un- 
recorded estate tax lien does exist, but it is not valid against a bona fide 
purchaser, mortgagee, or pledgee. It will thus be seen in the second 





57 BLack’s Law Dictionary 1312 (4th Ed. 1951). 

58 Although a mortgagee does not have the first lien, he still may attain 
bona fide status if there is enough property left to cover his own interest. See 3 
Gienn, Mortcaces §378 ef seg. (1943). 

59 This would seem to be applicable also in the case of the federel gift tax 
lien. 

60 Peters and Maxey, op. cit. supra, note 42, at 67, comment that “Property 
passing at death is normally dealt with by probate proceedings of public notoriety 
and there is less need to protect third parties by requiring notice of a lien.” The 
two authors then surmise, in commenting upon the case of Detroit Bank v. United 
States, 317 U.S. 328 (1943), that “In any event the mortgagee could have protected 
himself by securing a certificate of release from the commissioner.” 
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alternative that if the lien does not exist as to the bona fide purchaser, 
mortgagee, or pledgee, it is in effect the same as saying that it no longer 
attaches to the property transferred to these persons. This does not mean 
that the lien no longer exists, but that it no longer attaches to the property 
transferred to the bona fide purchaser, mortgagee, or pledgee; that is, 
the lien now attaches to other property of the transferor.® The lien 
now existing on such other property should be considered as an in- 
dependent lien and treated as such. 

The last thing to be mentioned in connection with the federal estate 
tax lien is its possible duration. Section 6324(a) (1) of the 1954 Internal 
Revenue Code provides that “Unless the estate tax imposed by chapter 11 
is sooner paid in full, it shall be a lien for 10 years upon the gross estate 
of the decedent. . . .”®? Again, the obvious method of eliminating the 
estate tax lien is by payment of the underlying tax debt; if payment is 
not made, the statute clearly provides a ten year duration for the federal 
estate tax lien. 


Tue Feperat Girr Tax Lien 

The statutory provision for the federal gift tax lien is found in 
the Int. Rev. Cope §6324(b), the pertinent part of which states that 

. .. the gift tax imposed by chapter 12 shall be a lien upon all 

gifts made during the calendar year, for 10 years from the 

time the gifts are made. If the tax is not paid when due, the 

donee of any gift shall be personally liable for such tax to the 

extent of the value of such gift. 
It is often difficult to determine whether a federal gift tax lien exists, 
since the question of the existence of a gift must sometimes be decided 
by judicial determination. In the absence of such judicial action, there 
still are various factors that might suggest a gift. Where it is not apparent 
that a gift has been made, one examining title to property could well be 
justified in being suspicious of such factors as merely nominal consider- 
ation which, if correctly indicating a gift, might mean an unpaid federal 





61 Int. Rev. Cope §6324(a) (2) provides in part that “... a like lien shall 
then attach to all the property of such spouse, transferee, trustee, surviving tenant, 
person in possession, beneficiary, or transferee of any such person, except any part 
transferred to a bona fide purchaser, mortgagee, or pledgee for an adequate 
and full consideration in money or money’s worth.” See Smythe v. United States, 
169 F. 2d 49 (1st Cir. 1948), a case involving eminent domain in which it was held 
that an estate tax lien attaches to the money substituted in place of the land. A 
provision similar to the one quoted above covering the case in which the executor 
has been discharged is provided for in INT. Rev. Cope §6324(a) (3) which states, 
“ . , the lien shall attach to the consideration received from such purchaser, 
mortgagee, or pledgee by the heirs, legatees, devisees, or distributees,” 

62 The remainder of Int. Rev. Cope §6324(a) (1) provides that “. . . except 
that such part of the gross estate as is used for the payment of charges against the 
estate and expenses of its administration, allowed by any court having jurisdiction 
thereof, shall be divested of such lien.” 

63 See also possibility raised by note 41, supra. 
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gift tax resulting in a federal gift tax lien; or recorded nominal con- 
sideration with parties not dealing at arms’ length where the last names 
of the transferor and the transferee are the same. One might also be wary 
of a transfer of property in which an entry for revenue stamps is absent. 
The situations that could arise from such facts cannot, of course, be 
easily narrowed down within the limitations of this paper but must again 
rest upon the particular fact pattern involved in the individual case. 
It seems readily apparent that the determination of whether or not a 
gift exists is no easy matter but requires the consideration of numerous 
factors. 

The time at which the lien arises is clearly stated in the statute, that 
is, immediately upon the making of the gift. This lien is, in its relation- 
ship to third parties, much like that of the federal estate tax lien as is 
apparent from the relevant portion of the statute regulating the federal 
gift tax lien in relation to third parties: 

Any part of the property comprised in the gift transferred by 

the donee (or by a transferee of the donee) to a bona fide 

purchaser, mortgagee, or pledgee for an adequate and full con- 

sideration in money or money’s worth shall be divested of the 

lien herein imposed and the lien, to the extent of the value of 

such gift, shall attach to all the property (including after- 

acquired property) of the donee (or the transferee) except any 

part transferred to a bona fide purchaser, mortgagee, or pledgee 

for an adequate and full consideration in money or money’s 

worth, 

The question has been asked, “Should an attorney unconditionally pass 
upon the title to real property without first determining whether any 
owner, including any co-tenant, had acquired or transferred the property 
within the past ten years for less than an adequate and full consideration 
in money or money’s worth? ”® 

Here, as with the federal estate tax lien, there is the problem of who 
may attain the status of bona fide purchaser, mortgagee, or pledgee. 
Although the material concerning the estate tax lien as to attaining a 
bona fide status will, for the most part, suffice in the present discussion, 
there are significant points of difference which call for further elaboration. 
The first requisite of general good faith is essentially the same. As to the 
second element of consideration the statute demands that there be “. . . 
adequate and full consideration in money or money’s worth.”® (Italics 
added). The problem of notice becomes more burdensome in this dis- 
cussion of the federal gift tax lien than it was with the federal estate 
tax lien, because of the additional issues brought about by having to 
determine in the first instance whether or not a gift exists between the 


64 Int. Rev. Cope §6324(b). 
65 Peters and Maxey, of. cit. supra, note 42, at 64. 
66 Int. Rev. Cope §6324(b). 
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original donor and donee. But if the three essential elements have been 
met, then, of course, a bona fide status has been attained. 

The two logical alternatives, then, are (1) that there is presently 
no federal gift tax lien existing on the involved property, or (2) that 
there is an unrecorded gift tax lien existing on the involved property 
which is not valid as against a bona fide purchaser, mortgagee, or pledgee. 
The situation resulting from either of the above alternatives as to the bona 
fide purchaser, mortgagee, or pledgee would apparently be the same. 
If (2) were the case, however, one would be confronted with the trans- 
fer of the lien to the property “. . . of the donee (or the transferee) 

. .’8T as under similar circumstances with the federal estate tax lien. 
The lien provided by the transfer to the property of the donee, of course, 
now must be considered as a separate problem in itself, “And, so, the 
circle starts again; and years later perhaps in some obscure and unrelated 
transaction, some piece of property may be found subject to lien for 
unpaid, long forgotten, gift taxes.””** 

The final point to be considered in connection with the federal gift 
tax lien is its possible duration. Section 6324(b) of the 1954 Internal 
Revenue Code provides that “. . . the gift tax imposed by chapter 12 
shall be a lien upon all gifts made during the calendar year for 10 years 
from the time the gifts are made.”® It is obvious that paying the under- 
lying liability will free the property from the lien, and a release may be 
provided by “. . . the Secretary or his delegate. . . .”"° Perhaps this gives 
as good as answer as any to the problem of finding out whether or not a 
federal gift tax lien presently exists on the involved property. Of course, 
“The very method by which the property is to be certified as free of the 
lien may well have been provided by Congress as one of the more effective 
means by which the gift tax was to be enforced.”” 

RELEASE OF LIEN oR ParRTIAL DIsCHARGE OF PROPERTY 

The previous discussion of the federal tax liens has made some 
mention of the subject of this section of the article, which may be found 
in §6325 of the 1954 Internal Revenue Code.” 

A release of a federal tax lien may be made, “Subject to such rules 
or regulations as the Secretary or his delegate may prescribe, the Secretary 
or his delegate may issue a certificate of release of any lien imposed with 
respect to any internal revenue tax if—(1) Liability satisfied or un- 
enforceable . . . or (2) Bond accepted. . . .” In subsection (1) the 





87 Ibid. 

68 Peters and Maxey, op. cit. supra, note 42, at 71. 

89 See also the possibility raised by note 41, supra. 

70 Int. Rev. Cope §6325(a). This will be dealt with in greater detail later. 

71 Peters and Maxey, op. cit. supra, note 42, at 72. 

72 Formerly this subject was covered by Int. Rev. Cope §§827(a), 1009, 
3673(a), 3673(b), 3674(a), 3674(b), 3675. For a discussion of these sections see 
Clark, op. cit. supra, note 2, at 27. 
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statute distinguishes the general tax from the estate and gift taxes and 
provides that: 
The Secretary or his delegate finds that the liability for the 
amount assessed, together with all interest in respect thereof, 
has been fully satisfied, has become legally unenforceable, or, 
in the case of the estate tax imposed by chapter 11 or the gift 
tax imposed by chapter 12, has been fully satisfied or provided 
Te 
The second method provided for the release of a federal tax lien is 


by the furnishing of “. . . a bond that is conditioned upon the payment 
of the amount assessed, together with all interest in respect thereof... .” 

Section 6325(b) of the Internal Revenue Code provides that there 
also may be a partial discharge of the involved property through either 
of two methods: “(1) Property double the amount of the liability” and 
“(2) Part payment or interest of United States valueless.” Under the 
first method of partial release the standards of fair evaluation would be 
used in arriving at a conclusion that the property is double the amount 
of the lien, although a natural reluctance on the part of the revenue 
officers to release the property in the close cases should probably be ex- 
pected. The second provides two methods of receiving a partial discharge 
of the involved property. The first method of part payment seems clear 
enough to pass without further comment. The second method of receiving 
a partial discharge under this section is if “. . . the Secretary or his 
delegate determines at amy time that the interest of the United States in 
the part to be so discharged has no value.”’* Again it is to be expected 
that revenue officers would be hesitant to declare property as valueless to 
the United States. 

Section 6325(c) of the Internal Revenue Code relates to the matter 
of the effect of a certificate of release or partial discharge, and provides 
that, “A certificate of release or of partial discharge issued under this 
section shall be held conclusive that the lien upon the property covered 
by the certificate is extinguished.” In an earlier case interpreting a 
provision similar to the one under discussion it was held that if one pro- 
cured a certificate by fraud, such certificate could later be set aside.” 
Thus the certificate itself is not always a guarantee that the underlying 
tax debt has been paid.” 

ConcLusION 

For a government to exist it clearly must have the ability to lay 

and to collect taxes. One of the more effective methods by which a 





73 Int. Rev. Cope §6325(b) (2) (b). 

74In re Bowen, 151 F. 2d 690 (3rd Cir. 1945). 

75 Related topics that were not included in this article are found in INT. 
Rev. Cope §7424, a provision for suits to clear title to realty which is dealt with 
in Clark, of. cit. supra, note 2, at 22; and in INT. Rev. Cope §7403, a provision 
relating to suits to enforce liens which is dealt with in Clark, of. cit. supra, 
note 2, at 21. 
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government can do this is the use of tax liens on property, three types of 
which have been discussed. The nature of these liens is such that it is 
not always easy to determine when they exist. The question of whether 
or not the government holds a lien is one with many ramifications, and 
those concerned with examining title to property must be wary lest they 
find themselves entangled in one of them. The various matters which 
must be considered in determining whether or not a lien exists require a 
thorough understanding of the manner in which they arise and are 
extinguished as well as their duration, These factors cannot be summarily 
dismissed, and to lay some of the stepping stones to arrive at a satisfactory 
conclusion has been the purpose of this article. 

Charles R. Leech, Jr. 


ComMon CarRIERS—DutTy TO SERVE 
STRIKEBOUND SHIPPER 


The plaintiff, a shipper sought damages from railroad for failing 
‘to switch in cars to its plant, while plant was under strike and picketed 
by its employees. The district court allowed plaintiff damages. On appeal 
by railroad, held, affirmed on the law, but remanded for redetermination 
of damages. Railroad has duty to provide service upon reasonable request. 
49 U.S.C.A. §1 (4). Shipper must expressly request cars even though he 
knows request may be futile where the tariff prescribes that orders must 
be given for any cars desired. Damages are allowable to the shipper on 
basis of actual reasonable requests with which carrier failed to comply. 
Minneapolis and St. Louis Ry. Co. v. Pacific Gamble Robinson Co., 215 
F. 2d 126, (8th Cir. 1954). 

The shippers suit was based on the duty to provide cars under §184 
of the Interstate Commerce Act. 36 Strat. 545 (1910), as amended. 49 
U.S.C. §1(4) (1946). This statute is declaratory of every carrier’s 
common law duty. Lucking v. Detroit & C. Navigation Co., 273 Fed. 
577 (E.D. Mich. 1921); Farmer's Grain Co. v. Toledo, P. & W.R.R., 
66 F. Supp. 845 (S.D. Ill. 1946); 10 Corpus Jurus, Carriers §66. 


At common law’‘a carrier was obligated to accept and transport all 
commodities which it held itself out to transport and further to serve all 
persons without unreasonable advantage to any. Jackson v. Rogers, 
2 Shaw (K.B.) 327, 89 Eng. Rep. 968 (1695); Coggs v. Bernard, 
2 Ld. Raymond 909, 92 Eng. Rep. 107 (1703); Gibbon v. Paynton, 
4 Burr. 2298, 98 Eng. Rep. 199 (1769); Niagara v. Cordes, 21 
Howard 2, 62 L.Ed. 41 (1858). The essentials of the common law 
duty are to receive, carry, and deliver goods. Wabash Railroad v. Pierce, 
192 U.S. 179 (1904). At common law, a verbal request for service 
indicated goods were to be transported and imposed a duty. Bell v. 
Norfolk Southern Ry. Co., 163 N.C. 180, 79 S.E. 421 (1913). 

At early common law, the carrier was excused from his duty only 
in the event of an act of God or interference by enemies of the king. 
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Even overwhelming force which the carrier could not resist did not 
excuse. Coggs v. Bernard, supra. In effect, liability was absolute. Garside 
v. Trent & Mersey Navigation, 4 T.R. 581, 100 Eng. Rep. 1187 
(1792). As allowed by tariffs of today, the carrier could limit the 
nature of the goods it would carry, where goods would be accepted and 
delivered, and time and frequency of journeys. Bodine & Clark Live- 
stock Commission Co. v. Great Northern Railway Co., 62 F. 2d 472 
(9th Cir.), cert den, 290 U.S. 629 (1933). 

There are deviations from the strict view of absolute liability. In 
Pennsylvania Rd. Co. v. Puritan Coal Company, 237 U.S. 121 (1915), 
it is stated that the carrier’s liability either by statute or at common law 
is not absolute. Carriers have been excused when there was an unfore- 
seeable shortage of cars, Midland Valley Ry. Co. v. Barkley, 276 U.S. 
482 (1928), when there was a sudden and great demand for service 
which the carrier had no reason to expect and which it could not reason- 
ably meet, Pennsylvania Rd. Co. v. Puritan Coal Co., supra, St. Louis 
Ry. Co. v. Laser Grain Co., 120 Ark. 119, 79 S.W. 189 (1915), 
when the freight was dangerous or prohibited, New York Central Rd. 
Co, v. Lockwood, 17 Wall 357, 21 L. Ed. 627 (1873), and when the 
goods were injurious to public health, peace, and morals. Coweta County 
v. Central of Georgia, 4 Ga. App. 94, 60 S.E. 1018 (1908). 

A strike on the carrier’s line, provided the carrier did not induce or 
encourage the strike, excused*it from common law duty. Gage v. Arkansas 
Central Ry. Co., 160 Ark. 402, 254 S.W. 665 (1923). But where the 
carrier did not give the shipper timely notice that strike would prevent 
providing service, liability was imposed. Warner v. St. Louis-San Fran- 
cisco Ry. Co., 218 Mo. App. 314, 274 S.W. 90 (1925). See, Eastern 
Railway Co. of New Mexico v. Littleford, 237 U.S. 140 (1915). Such 
excused status is attainable only if negotiations and mediations are 
carried on to fullest extent in attempt to fulfill the carrier’s obligation 
to the public. Farmer's Grain Co. v. Toledo, Peoria & Western Ry. Co., 
158 F, 2d 109 (2nd Cir. 1946). (On cert. to S. Ct., judgment vacated 
and case remanded to district court with direction to dismiss on motion 


of respondent.) 332 U.S. 748 (1947). 


Prior to the principal case the cases with respect to a carrier’s duty 
to serve a strikebound shipper were in conflict. Montgomery Ward & Co. 
v. Northern Pacific Terminal Co., 23 CCH Las. Law Rep. {67713, 
32 LRRM 2386 (D. Ct. Ore. 1953), indicates that the duty is absolute. 
The court stated it was essential that the common law duty be preserved 
and held that a carrier’s absolute liability for breach of its common law 
duty is not affected by labor disputes, nor is the duty modified by present 
labor policy. 

The contrary view recognized that absolute liability imposes an 
undue harshness and responsibility on the carrier. Murphy Hardware Co. 
v. Southern Railway, 150 N.C. 703, 64 S.E. 873 (1909). Gage v. 
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Arkansas Central Ry. Co., supra. In the federal courts this view was 
expressed by the district court in the principal case. Pacific Gamble 
Robinson Co. v. Minneapolis & St. Louis Ry. Co., 105 F. Supp. 794 
(D. Ct. Minn. 1952). That court recognized that the carrier’s duty to 
furnish cars was not absolute but turned upon a reasonable request. 
Accord, In Re Missouri Pacific Railroad Co.,23 LRRM 2135 (E.D. Mo. 
1948). Several decisions of the Interstate Commerce Commission reflect 
this view. Montgomery Ward & Co. v. Consolidated Freightways Inc., 
42 M.C.C. 225 (I1.C.C., 1943). Montgomery Ward & Co. v. Chicago, 
M., St. P. & P.R.R., 268 1.C.C. 257 (1947). 

The court of appeals in the principal case rejects the rule of absolute 
liability. In substance, the court conceded that evidence of past violent 
acts by the striking union, of the carrier’s employees fear for safety of 
themselves and their families, and of union interference with carrier’s 
attempt to serve shipper, may justify prima facie the conclusion that the 
request for service was unreasonable. On the other hand, there was con- 
siderable contrary evidence: (1) The carrier’s policy was to avoid friction 
with the union, and the employees were aware that the carrier would not 
force them to perform switching services. (2) There was no real indi- 
cation of threatened physical harm on the basis of present conduct of 
strike. (3) A state injunction prohibited interference with switching 
operations and ordered the railroad to perform its duty. (4) No effort 
was made to invoke the protective powers of the law. And finally, (5) 
the carrier’s criteria of its duty was entirely guided by union wishes since 
the carrier took no affirmative steps to comply with its statutory duty. 
Under these circumstances, the finding that the carrier, in fact, had 
failed to provide service on a reasonable request was supported by sufficient 
evidence and therefore approved by the court of appeals, 

The reasonable request rule is consistent with the modified common 
law duty. This rule reaches a more equitable result than the doctrine of 
absolute duty as expressed in the Montgomery Ward case, in which the 
court stated the carrier must take the risk of bankruptcy. During the last 
quarter century much legislation has been enacted both federal and state 
which has allowed unions greater freedom in organizing and in acting 
concertedly in achieving its ends. The strike, under prescribed circum- 
stances, is recognized as a proper incident of concerted activity. ‘The 
court in the principal case must have taken notice of these facts and 
determined that the carrier’s duty to serve should not be absolute, since 
this would place much of the risk of a management-labor dispute upon 
the carrier. The principal case should serve as a practical guide for 
determining what combination of circumstances will justify refusing to 
serve a strike bound shipper. 

Several corrolary problems can be raised. When should a mandatory 
injunction be issued ordering a carrier to provide service? An essential 
element of the carrier’s common law duty being delivery to the consignee, 
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what is the carrier’s duty to effect delivery to a strikebound consignee? 
It is suggested that because the same policy factors are present, the 


reasonable request doctrine should also be applicable to these situations. 
Donald W. Wiper, Jr. 


InsuRANCE—Tort LiaBitrry—DeELay IN ACTING 
Upon an APPLICATION 

Plaintiff applied for family poliomyelitis insurance, giving the in- 
surance agent $10.00 as full payment on a two year policy. According 
to the application plaintiff signed, coverage was to become effective on 
the date of the policy. The application was forwarded to defendent 
insurance company where a policy covering “poliomyelitis which first 
manifests itself after the effective date” of the policy was issued nine 
days after the date of the application. wo of plaintiff’s children became 
affected with the disease the day before the effective date of the policy. 
Plaintiff conceded defendant was under no contractual obligation, but 
sued in tort, claiming the face value of the policy as damages for the 
insurance company’s failure to act upon the application within a reason- 
able time. The common pleas court directed a verdict for defendant. 
The court of appeals first reversed and remanded the case, then, finding 
its decision in conflict with Jekubow v. Prudential Ins. Co., 28 Ohio L. 
Abs. 353 (1934), ordered the case to be certified to the Supreme Court 
of Ohio. Held, a verdict was rightly directed for defendant. An insurer 
has no duty to act upon an insurance application within a reasonable time. 
Patten v. Continental Casualty Co., 162 Ohio St. 18, 120 N.E. 2d 441 
(1954). ; 

Recovery in tort for failure to act upon an insurance application 
within a reasonable time has often been denied, as it was in the principal 
case, because of the difficulty in justifying the imposition of a duty upon 
the insurance company to act promptly on the application. Placing the 
defendant in a position where he has a legal duty to act is a basic require- 
ment of tort liability for negligent failure to act. Heaven v. Pender, 
11 Q.B.D. 503 (1883), Prosser, Torts §30a (1941); see Green, 
The Duty Problem in Negligence Cases, 28 Cor. L. Rev. 1014, 29 
Cor. L. Rev. 255. As pointed out by the principal case, an application 
for insurance is an offer for an insurance contract. See VANCE, INSURANCE 
§35 (3d. ed. 1951). Thus, looking at the fundamental issue of the prob- 
lem, tort liability is sought to be imposed if the offeree does not act upon 
the offer within a reasonable time. Ordinarily, contract law imposes no 
such duty on the offeree, Swentusky v. Prudential Ins. Co., 116 Conn. 
526, 165 Atl. 686 (1933); where no time is fixed in the offer, the offer 
simply expires after a reasonable length of time has elapsed so that 
acceptance cannot be made thereafter. Mactier’s Adm’rs. v. Firth, 
6 Wend, 103, 21 Am. Dec. 262 (N.Y. 1830), 1 Resrarement, Con- 
Tracts §40 (1932). 
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However, recovery in tort for failure to act upon the application in 
a reasonable time is allowed in some jurisdictions when the offer is an 
application for insurance and the defendant a life or health insurance 
company. Harding v. Metropolitan Life Ins. Co., 188 So. 177 (La. 
App., 1939); Dyer v. Missouri State Life Ins. Co., 132 Wash. 378, 
232 P. 346 (1925), aff'd. on rehearing, 135 Wash. 693, 236 P. 807 
(1925). The Supreme Court of Hawaii, in Carter v. Manhattan Life 
Insurance Co. 11 Hawaii 69 (1897), was the first court to allow re- 
covery, applying the rule of equity “that that which ought to have been 
done is done,” but the leading case imposing a duty on the insurer to act 
upon an application in a reasonable time is Duffie v. Bankers Life Ass'n. 
of Des Moines, 160 Iowa 19, 139 N.W. 1087 (1913). The court at 
page 27 (139 N.W. 1090) emphasizing that insurance companies operate 
under a franchise from the state, said: 


Having solicited applications for insurance, and having so ob- 
tained them and received payment of the fees or premiums 
extracted, they are bound either to furnish the indemnity the 
state has authorized them to furnish or decline so to do within 
such reasonable time as will enable them to act intelligently 
and advisedly thereon or suffer the consequences flowing from 
their neglect so to do. 


The Duffie decision was adopted by some courts, Security Ins. Co. v. 
Cameron, 85 Okl. 171, 205 P. 151 (1922); De Ford v. New York Life 
Ins. Co. 75 Colo. 146, 224 P. 1049 (1924), and repudiated by others. 
Significant among the latter is Savage v. Prudential Life Ins. Co., 154 
Miss. 89, 121 So. 487 (1929) which rejected the Duffie case on the 
ground that the franchise granted to an insurance company was no 
different than that granted to a bank, which clearly had no duty to lend 
money promptly to all those who apply and suffer loss while the bank 
was negligent in acting on the offer for a contract. 

With respect to hail insurance, Kukuska v. Home Mut. Hail- 
Tornado Ins. Co., 204 Wis. 166, 235 N.W. 403 (1931), found a duty 
to act speedily and held that violation of that duty created a quasi- 
contractual liability; however, the same court in Wallace v. Metropolitan 
Life Ins. Co., 212 Wis. 346, 248 N.W. 435 (1933), refused to apply 
the Kukuska case to life insurance and denied recovery for the reason that 
plaintiff had failed to show damages, The peculiar bargaining position of 
the parties to a life insurance contract was used to justify imposition of 
a duty to act in Bekken v. Equitable Life Insurance Soc., 70 N.D. 122, 
293 N.W. 200 (1940). Strand v. Bankers Life Ins. Co., 115 Neb. 357, 
213 N.W. 349 (1927), treated the insurance agent as a trustee of the 
applicant’s advance premium, and stressed that an insurance company is 
affected with a public interest; however, recovery was denied on the 
ground that plaintiff had failed to show an unreasonable delay. But see 
Munger v. Equitable Life Assur. Soc., 2 F. Supp. 914 (D.C. Mo. 1933) 
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which found the various theories used to impose a duty to act “most 
unconvincing.” See, to the same effect, Zayc v. John Hancock Mut. Life 
Ins. Co. 338 Pa. 426, 13 A. 2d 34 (1940) and Prosser, Delay in Acting 
on an Application for Insurance, 3 U. or Cut. L. Rev. 39 (1935). 
Courts in the United States are about evenly split over whether to allow 
recovery through one of the legal theories mentioned above, or to reject 
all theories of recovery; see cases compiled in 32 A.L.R. 2d 511-539. 


The principal case did not discuss specifically any of the legal 
theories used by courts allowing recovery in tort, but only referred to the 
A.L.R. compilation and Prosser article cited supra. Chief Justice 
Weygandt dissented, on the grounds the petition did state a cause of 
action. Judge Zimmerman, although concurring with the majority of 
the court, indicated he would allow recovery in some situations; he ob- 
served that in the principal case the lapse of nine days between execution 
of the application and issuance of the policy (which included a three day 
holiday over Labor Day weekend) was not an unreasonable delay as a 
matter of law. Neither of the judges explained his reason for imposition 
of a duty to act upon the insurance application. 

The principal case confirmed the holding of the Cuyahoga County 
Court of Appeals in Jekubow v. Prudential Insurance Co., 28 Ohio L. 
Abs. 353 (1934), although that case was not cited by the supreme court. 
In the only other Ohio case where the question of tort recovery for 
failure to act upon an insurance application in a reasonable time was 
raised, the court avoided ruling on the issue. The plaintiff had sued for 
negligent delay of an insurance agent in delivering a life insurance policy, 
but also alleged that the agent agreed to furnish life insurance to the 
deceased and to the plaintiff, who were partners in the clothing business. 
The court analyzed the pleadings as stating a cause of action for breach 
of contract by failure to deliver the life insurance policy, with the allega- 
tions of negligence and unreasonable delay being “mere surplusage.” 
Vesser v. Guardian Life Ins. Co., 44 Ohio App. 293, 185 N.E. 565 
(1932). 

In addition to the tort theories discussed above, attempts have some- 
times been made to recover in contract, upon the ground that silence by 
the insurance company after receipt of the application and part or all 
of the premium implies an acceptance of the application. Thus, in 
Columbia Nat. Life Ins. Co. v. Lemmons, 96 Okla. 228, 222 P. 255 
(1923), the court found that the action was based upon an implied con- 
tract. Similarly, recovery has sometimes been allowed upon the theory 
that an unreasonable delay presumes acceptance. Witten v. Beacon Life 
Ass’n., 225 Mo. App. 110, 33 S.W. 2d 989 (1931). Nevertheless, the 
vast majority of jurisdictions do not accept the principal that mere delay 
in passing on the insurance application can be construed as acceptance, 
National Union Fire Ins. Co. v. School Dist. No. 55, 122 Ark. 179, 
182 S.W. 547 (1916); cf. Hartford Fire Ins. Co. v. Whitman, 75 
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Ohio St. 312, 79 N.E. 459 (1906), in the absence of additional cir- 
cumstances indicating an intent to be bound. 

The variation and novelty of the approaches used to impose a duty 
upon an insurance company to act upon an insurance application in a 
reasonable time in those jurisdictions allowing recovery suggest in them- 
selves that Ohio has wisely refused to stretch the law of torts to such an 
extent. But sound business practice, as well as a sense of fairness, in- 
dicate the applicant should be entitled to prompt action by the insurance 
company. The answer to the problem is suggested in the syllabus of the 
principal case when it rules there is no duty “apart from statute.” A 
statute which defined exactly how long the insurance company had to 
act would give notice to both parties of the conditions under which the 
application is made, and avoid putting the defendant insurance company 
at the mercy of a jury’s interpretation of “unreasonable delay” in acting 
on the insurance application. If the statute required action in a period 
such as thirty days, provision should be made for notice to the applicant 
if a longer period is required for investigation. A precedent for such 
a statute may be found in North Dakota, where N.D. Rev. Code 
§26-1901 (1943), provides that delay beyond twenty-four hours con- 
stitutes acceptance of a hail insurance application. The constitutionality 
of the North Dakota statute was upheld in Natonal Union Fire Ins. Co. 
v. Wanberg, 260 U.S. 71 (1922) against attack on the grounds of 
violation of the due process, equal protection, and freedom of contract 
clauses of the Fourteenth Amendment to the U. S. Constitution. 

James Richard Hamilton 


LEGAL PRoFEssION—DIsBARMENT—SOLICITATION 
AND MAINTENANCE 

Pursuant to the provisions of Onto Rev. Cope §4705.02 (1707), 
a committee of three attorneys was appointed by the Court of Common 
Pleas of Franklin County to investigate complaints, received by the 
Columbus Bar Association, that the respondent had been guilty of mis- 
conduct or unprofessibnal conduct involving moral turpitude. The evi- 
dence presented by the committee indicated that the respondent had ob- 
tained legal business through paid solicitors, had advanced sums of money 
to clients during litigation and had paid one client $500 in order to have 
another attorney discharged so that the respondent might be retained. 
Respondent’s defense was that the conduct outlined by the evidence was 
not moral turpitude within the meaning of Ou1o Rev. Cope $4705.02 
(1707). The charges were heard by three judges appointed by the Chief 
Justice of the Supreme Court of Ohio and sitting as the Court of Com- 
mon Pleas of Franklin County. Held, the conduct engaged in by the 
respondent is a violation of Rule 28 of the rules of professional conduct 
adopted by the Ohio Supreme Court and as such is unprofessional conduct 
involving moral turpitude. Jn re Dombey, 68 Ohio L. Abs. 34 (1954). 
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Solicitation, in and of itself, was not proscribed at common law. 
Chreste v. Louisville Ry. Co., 167 Ky. 75, 180 S.W. 49 (1915). It was 
not until the latter part of the eighteenth century that competition between 
lawyers became common, and with this, arose the problems concerned in 
advertising and solicitation. See Drinker, Lecat Eruics at p. 210 
(1953). Condemnation of the practice of solicitation came through the 
adoption of canons of ethics which, although generally not binding on the 
courts, People ex rel Chicago Bar Assn. v. McCallum, 341 Ill. 578, 
173 N.E. 827 (1930), do establish wholesome standards of conduct. 
In re Cohen, 201 Mass. 484, 159 N.E. 495 (1928). In Ohio, the 
Supreme Court has indorsed the Canons of Professional Ethics of the 
American Bar Association and in Rule 28 has implicitly expressed its 
disapproval of solicitation. Sixteen jurisdictions have gone further and 
have condemned solicitation by statute. See comment, 52 Col. L. Rev. 
1039 (1952). The practice of solicitation through agents and paid 
touters has been considered a far more serious form of misconduct than 
the personal solicitation of legal business. Chreste v. Louisville Ry. Co., 
supra. There are a number of excellent reasons why solicitation in gen- 
eral should be condemned. At first blush it would seem obvious that 
solicitation lowers the dignity of the bar and the confidence of the public 
and encourages litigation in situations where claims might otherwise be 
ignored. In re Greathouse, 189 Minn. 51, 248 N.W. 735 (1933). 
However, more compelling objections can be found upon deeper inquiry. 
If solicitation were allowed, the least capable and least honest lawyers 
would be in a position to make alluring claims about themselves and the 
harm which would result would fall upon the ignorant and those least 
able to afford it. Further in order to gain employment there would 
always be the temptation to hold out as an inducement assurances of 
success, The giving of these assurances would lead to the further temp- 
tation to use questionable or even illegal means to achieve the promised 
result. Hewitt, 4 Letter to the Editor, 15 A.B.A.J. 116 (1929), 
Drinker, op. cit. supra, at p. 212. One could also argue that solicitation 
is a means of unfair competition on the part of those who solicit. Another 
consideration is that solicitation places a burden on already crowded court 
dockets and reduces the possibility of settlement. 


Ohio courts are not uninitiated in the problems of solicitation. The 
practice has generally been deprecated, The Akron “Ambulance Chasing” 
Inquiry, 26 Ohio L.R. 515 (1928), (attorney was denied a writ of 
prohibition against investigation of solicitation); Re Committee on Rule 
28 of Cleveland Bar Assn. 15 Ohio L. Abs. 106, 29 N.P. (N.S.) 291 
(1932), (held a violation of Rule 28 for attorney to contract with an 
organization having a large number of personal injury claims which 
constantly solicits business for the attorney); Thatcher v. Meck, 49 Ohio 
App. 92, 195 N.E. 254 (1934), (attorney was denied accounting of 
partnership funds realized from the profits of solicited cases); Jn re 
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Meck, 51 Ohio App. 237, 200 N.E. 478 (1935), (unprofessional con- 
duct warranting suspension or disbarment of an attorney to solicit clients 
through runners and advance funds to clients to carry them until termi- 
nation of the suit). A fairly recent California case refused to condone 
solicitation but took a tolerant position because of the lack of precedent 
and because of the stake of the attorneys involved. Hildebrand v. State 
Bar of California, 36 Calif. 2d 504, 225 P.2d 508 (1950). The courts 
are far less lenient where, in addition to solicitation the lawyer has demon- 
strated some breach of faith towards his client. Thus, a lawyer who 
solicited clients on a contingent fee basis through runners and advanced 
costs and expenses to the clients was disbarred when he charged the 
clients for fictitious expenses and misrepresented the amount recovered. 


Appeal of Maires, 189 Pa. 99, 41 Atl. 988 (1899). 


Maintenance is the act of assisting the plaintiff in any legal pro- 
ceeding in which the person giving the assistance has no valuable interest, 
or in which he acts from any improper motive. Stephen, A Dicest oF 
THE CrIMINAL Law 99 (1887). In the instant case, although charges 
of maintenance are mentioned and evidence discussed, the court is 
strangely silent about it. It is indeed unfortunate that more light was not 
cast on this aspect of the case. When a lawyer gains a reputation for 
advancing expenses, which can be viewed as a loan without security and 
without a burden, since its repayment is dependent on the success of the 
litigation, there is undoubtedly an encouragement of the initiation of 
litigation. Furthermore with the loan from attorney to client there is an 
interest between the two which is non-legal in nature and places an undue 
premium on winning the case since this is the only means of repaying the 
loan. It should be made clear, however, that the mere loaning of money 
to a client is not objectionable, per se. Grievance Comm. of Fairfield 
County Bar v. Nevas, 139 Conn. 660, 96 A.2d 802 (1953); In re Sizer, 
306 Mo. 356, 267 S.W. 922 (1924). The loan is objectionable when 
used as a means of securing a client. There is a statute in Onto Rev. 
Cope §2917.43 (12847) which makes it a crime for an attorney at law, 
or other officers of the court, to stir up a suit between two or more per- 
sons. While indictments under this statute have been at a minimum, 
there doesn’t appear to be any reason why it could not be extended to 
include maintenance. Where such a statute has been extended to in- 
clude maintenance and its companion offense champerty it has been 
held constitutional. McCloskey v. Tobin, 252 U.S. 107 (1920). One 
commentator brands a contingent fee when initiated by the lawyer as 
maintenance and disapproves of the practice because remuneration is 
placed above the rendering of services in a just cause and because of the 
temptation of the lawyer to win his case by unfair means. Taeaush, 
Professional and Business Ethics in Hicks, ORGANIZATION AND ETHICs 
OF THE BENCH AND Bar 303 (1932). An early Ohio case held that 


where an attorney defrays the cost of litigation in return for a moiety of 
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what may be recovered it is champerty and maintenance. Key v. Vattier, 
1 Ohio 132 (1823). A later case, which is apparently the leading Ohio 
case on maintenance, held that such a contract was not champertous, 
Reece v. Kyle, 49 Ohio St. 475, 31 N.E. 747 (1892); and it is the gen- 
eral view that a contingent fee contract, per se, is not champertous. 
Spencer v. King, 5 Ohio 182 (1823), State v. Ampt, 6 Ohio Dec. Repr. 
699 (1879). But there is a case holding that such a contract is subject to 
inquiry and indicates there is a difference when the attorney advances 
costs. American Vitrified Products Co. v. Crooks, 20 Ohio L. Abs. 627 
(1935). 


The purpose of the disbarment procedure is not to mete out punish- 
ment to an individual offender, but to protect the administration of justice. 
Ex Parte Wall, 107 U.S. 265 (1882); Schwartz v. State, 18 Ohio App. 
373 (1924). In this way the court can assure the public of a capable and 
worthy bar possessed of all the attributes deemed by the profession to be 
necessary in a lawyer. One writer argues that a lack of any of these attrib- 
utes is a valid reason for disbarment. See comment, 52 Col. L. R. 1039 
(1952). The respondent in the instant case was engaging in behavior 
defined by the court as unprofessional. The penalty imposed by the court 
in the instant case was a one year suspension. It would seem that if the 
court wishes to abolish these practices they have ample power to do so 
through disbarment proceedings. 

Charles D. Hering, Jr. 
PERSONAL PROPERTY—JOINT AND SURVIVORSHIP 
Bank Accounts—RIGHT OF SURVIVORSHIP 

Son and daughter were co-owners of a joint and survivorship ac- 
count with a loan and savings institution. The son killed daughter and 
was placed in county jail where he subsequently committed suicide. After 
a hearing to determine the proper disposition of the funds in the account, 
the probate court found in favor of the son’s administrator. On appeal, 
held, affirmed. The murderer was not divested of his right to the pro- 
ceeds of the bank account. Shuman v. Schick, 95 Ohio App. 413, 120 
N.E. 2d 330 (1953). 


There was no criminal prosecution in this case since the murderer 
committed suicide. The court in its opinion referred to O10 Rev. Cope 
$2105.19 (10503-17) which provides that no person finally adjudged 
guilty of murder in the first or second degree shall inherit or take any 
part of the real or personal estate of the person killed. The court then 
stated, “Since there was no criminal prosecution in this case this statute 
has no application.” It is submitted that even if the murderer had been 
convicted, this statute would not have changed the result, the reason being 
that the interest was acquired not from the estate of the deceased joint 
owner but by virtue of the contract of deposit with the bank. Vesey v. 
Vesey, 237 Minn. 295, 54 N.W. 2d 385 (1952). Similarly, the court 
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of appeals, in Hennigh v. Neff, 27 Ohio L. Abs. 364 (1938) held that 
this statute was not applicable in an action by the administrator of a 
murdered wife to recover from the ‘usband who killed her the proceeds 
of an insurance policy paid to him as beneficiary, since such money was 
never part of her estate. 

Before enactment of the above statute, Ohio courts had held that the 
murderer did not lose his right to inherit the property of his victim. 
Deem v. Millikin, 3 Ohio Cir. Dec. 491, affirmed, 53 Ohio St. 668, 44 
N.E. 1134 (1895). In the instant case the court quoted from Olef v. 
Hodapp, 129 Ohio St. 432, 195 N.E. 838 (1935): 

4. The fact that one of the parties to such contract [a 
joint and survivor account] murders the other does not divest 

the murderer of his right thereto, in the absence of a statute to 

that effect. 

5. A public policy, however sound, cannot take away 


from the individual his vested rights. 
The facts in the Oleff case were similar to those in the instant case, 


and, although the statute above referred to had not been enacted at the 
time of the murder, the supreme court made reference to it, stating, 
“. . had section 10503-17, General Code been in effect at that time, 
which it was not, it could in no wise have affected his [the murderer’s] 
rights.” 

Although joint tenancies with incidental right of survivorship are 
not recognized in Ohio, nevertheless parties may contract for joint 
ownership with such right. Waltenberger v. Pearson, 81 Ohio App. 51, 
77 N.E. 2d 491 (1946); Foraker v. Kocks, 41 Ohio App. 210, 180 
N.E. 743 (1931). Such was the situation in the case under discussion 
and also in the case of In re Hutchison, 120 Ohio St. 542, 166 N.E. 687 
(1929) wherein the supreme court stated, “. . . at the death of one of 
the joint owners the survivor succeeds to the title to the entire interest, 
not upon the principle of survivorship as an incident to the joint tenancy 
but by the operative provisions of the contract. . . .” 

The present case must be distinguished from that of Bauman v. 
Walter, 160 Ohio St. 273, 116 N.E. 2d 435 (1953); noted in 15 Onio 
Sr. L.J. 232 (1954), in which the bank accounts, comprised of money 
originally belonging to the wife, were alternative rather than joint, per- 
mitting the husband “or” the wife to make withdrawals. There it was 
held that the husband, who had murdered his wife, had no property rights 
in the accounts, not because of the statute above referred to, but because 
of the nature of the interests in the account. 

Thus it is seen that in the principal case the murderer had a vested 
right under the contract with the savings and loan institution, and, in 
the absence of a controlling statute, his crime did not divest him of those 


rights. 
The problem has been considered in only a few courts of last resort, 
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but this view is supported in Welsh v. James, 408 Ill. 18, 95 N.E. 2d 872 
(1950), wherein the Illinois court, following Olef’ v. Hodapp, supra, 
held that a husband, who had allegedly killed his wife, was not deprived 
of his vested right in the whole of the estate as surviving joint tenant. See 
also similar cases involving tenancy by entireties. Beddingfield v. Estill & 
Newman, 118 Tenn. 39, 100 S.W. 108 (1907); Smith v. Greenburg, 
121 Colo. 417, 218 P. 2d 514 (1950). 

The opposite view has been taken by courts of a few other juris- 
dictions, holding that the survivor was divested of all legal title on the 
grounds that a person shall not be permitted to profit by his own wrong. 
In these cases, as in the instant case, no statute existed which controlled 
the determination therein. Bierbauer v. Moran, 279 N.Y. Supp. 176, 
244 App. Div. 87 (1935); In re Santourian’s Estate, 212 N.Y. Supp. 
116, 125 Misc. 668 (1925). The New York courts in these cases rested 
their decisions on grounds of public policy without mentioning, strangely 
enough, the constitutional question of depriving the murderer of whatever 
vested right he might have had in the property at the time. Also in Jn re 
King’s Estate, 261 Wis. 266, 52 N.W. 2d 885 (1952), where the 
husband murdered his wife and then committed suicide, the court held 
that the wife’s status as joint tenant continued in her administrator and 
heirs at law who succeeded to the entire interest. See also Vesey v. Vesey, 
supra, where a constructive trust was imposed upon the entire property 
for the benefit of the victim’s estate. 

Between these two extreme views are modifications of both. Some 
courts have permitted the wrongdoer to succeed to full ownership and 
then have imposed upon him a constructive trust for the benefit of the 
victim’s heirs, reserving to him an interest equal to, but no larger than, 
that which he enjoyed prior to his murderous act. Bryant v. Bryant, 
193 N.C. 372, 137 S.E. 188 (1927); Neiman v. Hurff, 11 N.J. 55, 
93 A. 2d 345 (1952); Colton v. Wade, — Del. —, 80 A. 2d 923 
(1951). See also 3 Scorr, Trusts §493.2 (1939). 


Still other jurisdictions permit the murderer to take some interest 
less than the whole, such as a one-half interest, or require that his estate 
be reduced to a tenancy in common with the heirs of the deceased. 
Barnet v. Covey, 224 Mo. App. 913, 27 S.W. 2d 757 (1930); Ashwood 
v. Patterson, — Fla. —, 49 So. 2d 848 (1951); Hogan v. Martin, — 
Fla, —, 52 So, 2d 806 (1951). 

The court’s decision in the instant case appears entirely proper under 
existing law. Morally speaking, however, the result is at least to a degree 
opprobrious, The fact remains that the wrongdoer did benefit from his 
crime. He succeeded to the entire interest of that which he formerly 
held but jointly with his victim, who, but for this wrong, might have out- 
lived the murderer and succeeded to this interest or might have, during 
her life, made future withdrawals from the account. The remedy for 
this situation is in the hands of the legislature. Although legislation 
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could not constitutionally deprive the slayer of a vested right which he 
owns in praesenti, it could prevent him from acquiring any additional 
interest as a result of his crime. See Wade, Acquisition of Property by 
Wilfully Killing Another—A Statutory Solution, 49 Harv. L. Rev. 715 


(1936). 
Richard C. Pickett 


Tria PractriceE—SPEcIAL VERDICTS—CONCLUSIONS OF LAaw— 
FAILURE TO FInp on ALL IssuEs 


Plaintiff sued defendant to recover damages resulting from defend- 
ant’s alleged negligence. After the cause was tried to a jury, plaintiff 
requested a special verdict. The jury returned a special verdict which 
contained, inter alia, the following statements: 

1. Defendant could and should, in the exercise of ordinary 
care, have ascertained that said kingpin was broken, and 
should have replaced same. 

2. Defendant failed to exercise reasonable care in said parti- 
culars. 

3. Each of the foregoing acts and omissions of the defendant 
constituted negligence. 

4. Plaintiff was not himself negligent. 


On the basis of this special verdict, the court entered judgment for 
plaintiff in the amount of $20,000. The court of appeals reversed on the 
grounds that special verdict was insufficient because of failure to find on 
all issues and that it contained conclusions of law which were prejudical 
to the defendant. The case was certified to the supreme court on the 
grounds that the court of appeals’ judgment was in conflict with the case 
of Wills v. Anchor Cartage and Storage Co., 38 Ohio App. 358, 176 
N.E. 680 (1930). Held, the trial court was in error in overruling de- 
fendant’s motion for a directed verdict and for judgment notwith- 
standing the verdict, and the court of appeals was in error in not entering 
final judgment for the defendant since there was an absence of probative 
evidence to establish defendant’s negligence. The supreme court, how- 
ever, approved the holding of the court of appeals on the special verdict 
issues, Landon v. Lee Motors, 161 Ohio St. 82, 118 N.E. 2d 147 
(1954). 

Onto Rev. Cope §2315.14 (11420-14) states that “‘a special 
verdict is one by which the jury finds facts only as established by the 
evidence and it must so present such facts, but not the evidence to prove 
them, that nothing remains for the court but to draw from the facts 
found, conclusions of law.” 

The position of Ohio courts on the matter of the inclusion of con- 
clusions of law in a special verdict has not been entirely clear. The Wills 
case, supra, used language that indicated that conclusions of law were 
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essential to sustain a special verdict. The court said, “Failure of special 
verdict to find whether operators of stalled motor trucks were negligent 
in not placing warning lights at crest of the hill, and whether such 
negligence proximately caused the collision, render special verdict in- 
sufficient.” The court further stated, “In order to render judgment in 
this case the trial judge would be required to usurp the function of the 
jury on these two important questions.” One year later the Ohio Supreme 
Court held that such conclusions of law in a special verdict were im- 
proper. In Dowd-Feder Co. v. Schreyer, 124 Ohio St. 504, 179 N.E. 
411 (1931), which the principal case cited with approval, the court held, 
“A finding by the jury that a certain act of the defendant constitutes 
negligence and that it proximately caused the injury, would be tanta- 
mount to a general verdict and conclusive of the case.” The court goes 
on to state, “A finding that one party was negligent and the other was 
not, would be a mere conclusion of law and that clearly is not within 
the province of the jury to determine in a special verdict.” 


Prior to the principal case the law in Ohio was that the court should 
render judgment upon the pleadings and special verdict, disregarding any 
legal conclusions contained in the special verdict. Dowd-Feder Co. v. 
Schreyer, supra; Noseda v. Delmul, 123 Ohio St. 647, 176 N.E. 571 
(1931). This would indicate that such legal conclusions, although of 
no assistance in supporting the verdict, would not invalidate it so long 
as no inconsistency appeared. In the principal case, however, the supreme 
court held, “There was such a usurpation of the province of the court by 
the jury in its special verdict that it practically constituted an argument 
to the court for a rendition of a judgment for the plaintiff.” The in- 
clusion in the special verdict of conclusions of law, the court held, 
“.. . Was improper and cannot be regarded as non-prejudicial to the 
defendant.” This reasoning is based upon the Ohio statute, supra, which 
states that the jury shall find the “facts only”, and the Dowd-Feder 
case, supra, which held “It is the duty of the trial court to require con- 
formance with the provision of section 11420-14, General Code, in the 
preparation of the special verdict, whether it be in the narrative or inter- 
rogatory form. It must so present the facts found, ‘but not the evidence 
to prove them, that nothing remains for the court but to draw from the 
facts found, conclusions of law.’” The court in the principal case held, 
“The special verdict returned by the jury in this cause illustrates the 
grave danger, in preparation of a special verdict, of a failure to submit 
a form thereon in strict conformance with the statute.” Thus, the 
principal case, although approving the Dowd-Feder case, added the 
qualification that conclusions of law may be regarded as prejudicial to 
the opposing party and cannot merely be disregarded by the court in 
applying the law to the facts found. Although the court did not say un- 
equivocally that the inclusion of a single conclusion of law in a special 
verdict is a fatal flaw, it did hold that such conclusions may render the 
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special verdict defective if their use is flagrant and abusive of the purpose 
of such verdicts. The court reiterated the statement in the Dowd-Feder 
case, which placed the burden of screening out conclusions of law upon 
the trial court. 

A second and perhaps more important change in the Ohio law may 
have been made by the principal case. The court said, “It is error for a 
court to enter judgment on a special verdict which is not clear, consistent, 
and complete, and which omits a finding of ultimate facts on any issue, 
the determination of which is necessary to support such judgment.” The 
Ohio statute says, “When requested by either party the court shall direct 
the jury to give a special verdict in writing upon any issues which the case 
presents.” Onto Rev. Cope §2315.15 (11420-16). Prior to the prin- 
cipal case, when the jury did not find on a particular issue, the rule was 
said to be that the party with the burden of proof on such issue had not 
met his burden. Hayes et al v. Smith, 15 Ohio Cir. Ct. 300, 8 Ohio Cir. 
Dec. 92 (1892) stated, “The absence of an affirmative finding as to any 
issue amounts to a finding against the party with the burden as to such 
issue, and hence the implied finding on that issue of contributory negli- 
gence is against the plaintiff in error.” In the Noseda case, supra, similar 
language was used: “A special verdict is not invalid because there is not 
a finding of ultimate facts on all the issues. When certain of the issues 
are not determined they are to be regarded as not proved by the party 
which has the burden of proof upon those issues.”” Using the doctrine of 
the Noseda case, since there was an absence of a finding of ultimate 
fact on the issue of contributory negligence in the principal case, and 
since the defendant had the burden of proof on this issue, the court would 
have presumed that the defendant had not met his burden of proving 
contributory negligence. But the principal case held the special verdict to 
be defective because the jury did not make sufficient findings on the im- 
portant issue of contributory negligence. 


Although the language in the principal case seems to conflict with 
the language of the Noseda case, the actual holdings are not inconsistent. 
In the Noseda case the jury made special findings from which it followed 
as a matter of law that defendant was not negligent. The judgment en- 
tered was for the defendant. That judgment could be supported by the 
finding without the aid of any presumption as to issues not found. When 
the jury found defendant not negligent no other findings were required 
and the jury never reached the issue of contributory negligence. Hubbard 
v. C., C. & C. Highway, Inc., 81 Ohio App. 445, 450, 76 N.E. 8d 721, 
723 (1947). The principal case seems to be the first one in which a pre- 
sumption that the jury made, but did not express, a finding against the 
defendant on the issue of contributory negligence would have been in- 
dispensable to support the judgment for plaintiff on the special verdict. 
Despite the broad language of the prior cases, the opinion in the instant 
case refused to carry the presumption so far. The rule now seems to be 
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that where the judgment actually turns on the issue not found, the pre- 
sumption of a finding will not be made in order to support a judgment 
for either party. 

John F. McCarthy 


Torts—LiaBitiry oF CoNsTRUCTION SUBCONTRACTOR— 
Work TurNnep Over TO CONTRACTOR 

A plumbing company had a contract to do work for a housing de- 
velopment. The ditch work was subcontracted to Webb who in turn 
subcontracted it to the defendant who agreed to dig a straight ditch thirty 
inches wide from the sewer to the basement of each house. The contract 
was silent as to any sloping, shoring, or bracing of the ditch wall. 

Defendant dug the ditch, removed his machinery, and turned the 
premises over to the plumbing company. Two hours later an employee 
of the plumbing company was killed by a cave-in while working in the 
ditch. Decedent’s administratrix instituted an action predicated on com- 
mon law negligence. The trial court directed a verdict for defendant. 
On appeal, held, affirmed. Since defendant had turned the premises over 
to the plumbing company and had performed according to the terms of 
the contract he was not liable. Sumner Adm’x. v. Lambert 96 Ohio 
App. 53, — N.E.2d — (1953). 

In reaching this decision the Court follows the prevailing view 
stated in 65 C. J. S., NEGLIGENCE 613 as follows: “Where the work of 
an independent contractor is complete, turned over to, and accepted by the 
owner, the contractor is not liable to third persons for injuries suffered 
by reason of the condition of the work.” This rule is based upon a 
common misinterpretation of the case of Winterbottom v. Wright 10 
M. & W. 109, 11 L. J. Ex. 415 (1842). See Prosser, Torts 673 
(1941), which held that no action could be founded upon a contract to 
repair a stagecoach by a person who was injured but who was not a 
party to the contract. It should be noted that in that case the action was 
brought in contract, not tort. The Winterbottom case became the basis 
of a rule that a “contractor, manufacturer, vendor, or furnisher of an 
article is not liable to third persons who have no contractual relations with 
him for negligence in the construction, manufacture, or sale of the 
article.” 2 CooLey, Torts 1486 (1932). 

Exceptions to the rule were soon announced in cases involving 
manufacturers, such as: (1) Where the seller had knowledge that the 
chattel was dangerous and a third person was injured, Langridge v. 
Levy 2 M. & W. 519, aff'd 4 M. & W. 338, 6 L. J. Ex. 137 (1837) 
(express misrepresentation as to the safety of a gun); and (2) where 
the article was inherently dangerous to human safety, Huset v. J. I. Case 
Co. 120 Fed. 865 (8th Cir. 1903) (defective threshing machine), or 
health, Thomas v. Winchester, 6 N.Y. 397 (1852) (careless labeling 
of a poison as a drug). Finally from MacPherson v. Buick 217 N.Y. 
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382, 111 N.E. 1050 (1916) emerged a rule which has been adopted by 
REsTATEMENT, Torts §394, as follows. “A manufacturer who fails 
to exercise reasonable care in the manufacture of a chattel which, unless 
carefully made, he should recognize as involving an unreasonable risk 
of causing substantial bodily harm to those who may lawfully use it for a 
purpose for which it was manufactured and to those whom the supplier 
should expect to be in the vicinity of its probable use is subject to liability 
for bodily harm caused to them by its lawful use in a manner and for a 
purpose for which it was manufactured.” 


Generally speaking, the MacPherson rule has not been extended to 
hold a construction or building contractor liable to third parties for 
negligence in the construction of the structure after acceptance of the 
work by the owner or prime contractor. Roman Catholic Church, Diocese 
of Tuscon v. Keinan, 74 Ariz. 20, 243 P 2d 455, aff'd on rehearing, 
244 P 2d 351 (1952). Other decisions have revealed a gradual limita- 
tion of the non-liability rule and certain exceptions have been recognized 
in the following situations. (1) Where the construction is imminently 
or inherently dangerous, Hale v. Depaoli 33 Cal. 2d 228, 291 P. 2d 1 
(1948) (defective porch railing); (2) where the contractor has actual 
or constructive knowledge of the danger involved, Colbert v. Holland 
Furnace Co. 241 Ill. App. 583, aff’d, 333 Ill. 78, 164 N.E. 162 (1926) 
(installation of defective cold air duct in floor); and (3) where the 
construction is a nuisance per se, Brown v. Welsbach Corp. 301 N.Y. 
202; 93 N.E.2d 640 (1950) (four foot hole negligently left in side- 
walk). 


Many cases which deny recovery quote the old rule that there is no 
privity of contract between the person injured and defendants. Ford v. 
Sturges, 56 App. D.C. 361, 14 F. 2d 253 (1926). Others state that 
the owner’s negligence is the proximate cause and the original negligence 
of the contractor is the remote cause, relieving the contractor of liability. 
Howard v. Reinhart Donovan Co. 196 Okla. 506, 166 P. 2d 101 
(1946). These cases should be contrasted with the following statement: 
“The contractor for his own economic benefit is engaging in an affirmative 
course of conduct which may affect the interests of others; that injury to 
those who come in contact with the finished work is to be anticipated if 
it is negligently done; and that the obligee’s reliance on the contractor 
may be expected to endanger others from preventing him from taking 
precautions for their protection.” See Prosser, Torts 695 (1941). 


The basic legal principles governing the liability of a building or 
construction contractor for negligence to third persons after acceptance 
of the work by the owner should be the same as those principles involved 
in holding a manufacturer liable to third persons not in contractual 
privity with the manufacturer. There are, however, material consider- 
ations applicable to the construction contractor, and not to the manu- 
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facturer, which may outweigh the factors in favor of liability. A con- 
tractor often works under specifications furnished by the owner or his 
architect, while the manufacturer does not ordinarily act as a contractor 
with the intermediate dealer. Furthermore, the manufacturer ordinarily 
selects his own raw materials and builds the product according to his own 
plans. Travis v. Rochester Bridge Co. 188 Ind. 79, 122 N.E. 1. (1919). 
See generally 13 ALR 2d 195. 

It is true that the contract in this case made no mention of safety 
requirements, and that defendant performed according to its terms; but 
it is submitted that this in itself is insufficient to warrant a directed verdict. 
The contract should be considered by the jury with all the other evidence 
to determine whether defendant was negligent. 


Thurl R. Blume 


Torts—ParENT AND CHILD— 
WronGFuL DeatH ACTION AGAINST PARENT 


Defendant’s minor son negligently caused the death of defendant’s 
infant daughter while using the .“family purpose” automobile. The 
personal representative of the deceased child sued the child’s father for 
wrongful death. In the trial court judgment was entered on the verdict 
for the representative. On appeal, held, reversed. The Kentucky con- 
stitutional and statutory provisions which authorize death claims by a 
decedent’s personal representatives do not create any new cause of action, 
but merely extend the same cause the injured party would have had if he 
had survived, and the daughter, who was an unemancipated minor, would 
have had no cause of action against her father. Harralson v. Thomas, 
— Ky. —, 269 S.W.2d 276 (1954). 


In arriving at its decision the court concluded that KENTUCKY 
ConstiruTion, §241 and Kentucky Revisep Statutes §411.130 
authorizing the assertion of a claim on behalf of the decedent’s personal 
representative, as interpreted by Kentucky courts, merely extend beyond 
his death substantially the same cause of action the injured party may 
have had if he had survived. Louisville Ry. Co. v. Raymond’s Adm’r., 
135 Ky. 738, 123 $.W.281 (1909). Thus the question resolved was 
whether the infant child would have had the right to sue her father had 
she lived. The court determined that “a general public policy, in the 
absence of legislation changing it, justifies denial of the right of a minor 
child to sue its parent for such a tort.” 


In the English Common Law there are no reported cases which 
recognize the immunity of a parent from a suit in tort against him by his 
minor child. See note, 19 A.L.R.2d 425 (1951). The first American 
case to establish the rule soon to be followed in this country was 
Hewellette v. George, 68 Miss. 703, 9 So. 885 (1891). There the 


court denied the claim of an unemancipated minor against her mother 
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in an action for false imprisonment, basing its decision on “the peace of 
society . . . and a sound public policy, designed to subserve the repose of 
families and the best interests of society... .” Today, by the great weight 
of authority, an unemancipated minor may not maintain a suit for damages 
against the parent in tort. See 39 Am. Jur., PARENT AND CHILD §§89, 
90. An extreme application of this rule is illustrated in a case denying 
to a daughter who had been ravished by her father the right of redress 
for damages suffered. Roller v. Roller, 37 Wash. 242, 79 Pac. 788 
(1905). 

Nevertheless, certain inroads have been made limiting the appli- 
cation of this general rule. No disability exists as to a minor who has 
been emancipated. Dunlap v. Dunlap, 84 N.H. 352, 150 Atl. 905 
(1930); Wood v. Wood, 135 Conn. 280, 63 A.2d 586 (1948). 

Another exception, although not widely accepted, has been made in 
the case of wilful or malicious torts by the parent against the child. In the 
case of Mahnke v. Moore, 197 Md. 61, 77 A.2d 923 (1951), a six 
year old infant was allowed recovery for injuries occasioned by her 
witnessing her father’s murder of her mother and his own suicide a 
week later. The court held that where a parent is guilty of acts which 
show a complete abandonment of the parental relation, he forfeits his 
immunity from suit. Also, the personal representative of an unemanci- 
pated minor child was permitted to recover from the personal repre- 
sentative of the father where the father compelled the child to ride in an 
automobile driven by the father, while intoxicated, over a mountainous 
highway at night and both were killed. The basis, again, was wilful mis- 
conduct in clear abandonment of parental duty. Cogwill v. Boock, 189 
Ore. 282, 218 P.2d 445 (1950). 

A further exception to the general rule of immunity recognized by 
some courts is a situation in which the tort occurred while the father was 
acting in his business or vocational capacity. Signs v. Signs, 156 Ohio St. 
566, 103 N.E.2d 743 (1952); Dunlap v. Dunlap, supra; Worrell v. 
Worrell, 174 Va. 11, 4 S.E.2d 343 (1939). 


Some courts, in refusing to apply the immunity rule, have done so 
where the parent is protected by liability insurance and the ultimate 
liability is on the insurer. Dunlap v. Dunlap, supra; Lusk v. Lusk, 113 
W. Va. 17, 166 S.E. 538 (1932). These decisions consider that when 
the parent is insured, the “public policy” or “domestic tranquility” argu- 
ment fails. The majority of the courts, however, have rejected this 
reasoning on the idea that the fact that the party being sued is insured 
“ought not to create a cause of action where none exists otherwise.” 
Villaret v. Villaret, 169 F.2d 677 (1948); Rambo v. Rambo, 195 Ark. 
832, 114 S.W.2d 468 (1938); Mesite v. Kirchenstein, 109 Conn. 77, 
145 Atl. 753 (1929). The court in the instant case considered this 
problem of insurance, but followed the majority and stated that any 
change was a matter for legislative action. 
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Although there is apparently no Ohio case precisely in point, there 
is no doubt that Ohio would have reached the same result in the case of 
a similar suit by a deceased child’s personal representative against a parent 
who committed the tort. Notice that in the instant case the defendant’s 
son committed the tort for which the father would otherwise have been 
liable. However, the family purpose doctrine does not exist in Ohio, and 
the parent would not be liable unless the minor, in negligently driving the 
car, was acting in the capacity of an agent or servant of the parent, 
Elms v. Flick, 100 Ohio St. 180, 126 N.E. 66 (1919); or unless the 
minor was under 18 years of age and his driver’s license application was 
signed by such parent. Onto Rev..Cope §4507.07 (6296-10). 

Otherwise, there is little doubt that the parent would be immune 
from suit because, (1) the Ohio statute expressly provides that actions 
shall survive only in those cases in which the party injured would have 
been entitled to maintain an action and recover damages if death had 
not ensued, Onto Rev. Cope §2125.01 (10509-166); and, (2) Ohio 
follows the general rule that an unemancipated minor cannot recover 
damages for injuries caused by the negligence of a parent. Krohngold 
v. Krohngold, 12 Oxuto L. Ass. 631, 181 N.E. 910 (1932); Cannen 
v. Kroft, 41 Ohio App. 120, 180 N.E. 277 (1931). 


The decision of the Kentucky court in the instant case is in accord 


with the weight of authority in this area. 
Richard C. Pickett 


WronGFUL DEATH—INTERPRETATION OF “CHILDREN” 
in WroncFuL Deatu STaTuTE—STATUS 
OF ILLEGITIMATE CHILD 


This case includes an action by an illegitimate infant to recover 
damages for the wrongful death of his alleged father. The plaintiff was 
born eight and one-half months after his putative father was killed in 
an automobile accident. At the trial the plaintiff introduced evidence 
tending to show that his mother and decedent were engaged to be married 
and that decedent had acknowledged the unborn child to be his. The 
court ruled that plaintiff was not entitled to recover as the evidence was 
insufficient to support the claim that decedent was father of the plaintiff. 
The appeal was on the question of law as to whether a child, born out of 
wedlock after the death of his reputed father, could be a beneficiary under 
Onto Gen. Cope $10509.167 (Onto Rev. Cope §2125.02) which 
provides that recovery in an action for wrongful death “shall be for the 
exclusive benefit of the surviving spouse, the children, and other next of 
kin of the decedent.” Held, the word “children” as used in Oxn10 GEN. 
Cope §10509.167 refers to legitimate children. Bonewit v. Weber, 95 
Ohio App. 428, 120 N.E. 2d 738 (1954). 

At common law there was no civil action for the death of a person. 


Baker v. Bolton, (1808) 1 Campb. 493, 170 Eng. Rep. 1033; PRrosser, 
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Torts 955 (1941), but such an action was created in 1846 by Lord 
Campbell’s Act, 9 & 10 Vict., C. 93. A similar statute has been enacted 
in every state in the Union, Harper, Torts, 606 (1933). There is 
however, conflict in the various jurisdictions as to the proper construction 
to be used in applying these wrongful death statutes. 

One line of authority, holding that “children,” and “next of kin,” 
in a statute means only legitimate children and next of kin, was estab- 
lished by an interpretation of Lord Campbell’s Act in Dickinson v. 
Northeastern Ry. Co., 2 Hurl & C. 735, 159 Eng. Rep. 304 (1863). 
This decision was based on the old common law principle that a bastard 
“cannot be an heir to anyone, neither can he have heirs but of his own 
body; for being a nullius filius, he is therefore kin to nobody. . . .” 
1 Bt. Como. 459, also 2 Kent Comm. (13th Ed.) 212. 

States following the view taken by the principal case, in the absence 
of any explanations, definitions, or qualifications, include the following: 
Georgia, Brinkley v. Dixie Construction Co., 205 Ga. 415, 54 S.E. 2d 
267 (1949), (the word “child” or “children” in wrongful death statute 
means a legitimate child or children); Indiana, McDonald v. Pittsburgh, 
C., C. & St. L. Ry. Co., 144 Ind. 459, 43 N.E. 447 (1896) (a bastard 
is not a child within meaning of wrongful death statute); Louisiana, 
Brown v. Texas & P. Ry. Co., 18 La. App. 656, 138 So, 221 (1932) 
(statute authorizes death act benefits only to actual and legitimate rela- 
tives); Maryland, Washington, B & A.R. Co. v. State, 136 Md. 103, 
111 Atl. 164 (1920) (the word “child” in wrongful death statute means 
legitimate child); Pennsylvania, Molz v. Hansell, 115 Pa. Super. 338, 
175 Atl. 880 (1934) (term “children” in statute authorizing recovery 
for wrongful death means legitimate children). 

The other line of authority holds that remedial statutes should be 
liberally construed so the word “children” or “next of kin” in wrongful 
death statutes include illegitimates. Among the states adopting this view 
are Florida, Hadley v. City of Tallahassee, 67 Fla. 436, 65 So. 545 
(1914) (“any minor child” in wrongful death statutes includes illegiti- 
mates); Mississippi, Wheeler v. Southern Railway, 11 Miss. 528, 71 So. 
812 (1916) (mother of illegitimate child allowed to recover as his “next 
of kin”); Missouri, Marshall v. Wabash Ry. Co., 120 Mo. 275, 255 
S.W. 179 (1894) (mother permitted to recover for death of illegitimate 
son); Virginia, Withrow v. Edwards, 181 Va. 344, 25 S.E. 2d 343 
(1943) (illegitimate permitted to recover as “child” for death of father 
under wrongful death statute); Wisconsin, Andrzejewski v. North- 
western Fuel Co., 158 Wis. 170, 148 N.W. 37 (1914) (mother re- 
covered for death of illegitimate under statute for benefit of “lineal 
ancestors”); Washington, Goldmeyer v. Van Bibber, 130 Wash. 8, 225 
Pac. 821 (1924) (mother of an illegitimate child may recover under 
statute permitting recovery for the death of a “child” ) ; Texas, Galveston, 
H. & S.A. Ry. Co. v. Walker et al, 48 Tex. Civ. App. 52, 106 S.W. 
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705 (1908) (statute giving cause of action for death of mother to 
“children” embraces her illegitimate children). South Carolina formerly 
entertained the other view, McDonald v. Southern Railway, 71 §.C. 352, 
51 S.E. 138 (1905), but shortly thereafter enacted a statute giving 
illegitimates the same rights as any other persons under the wrongful 
death act. Acts. 1906 p. 156, Section 3. This statute was upheld in 
Croft v. Southern Cotton Oil Co., 83 S.C. 232, 65 S.E. 216 (1909). 
Also in Middleton v. Luckenbach, 70 F. 2d 326 (1934) (“child” in 
statute providing for recovery for wrongful death on the high seas in- 
cludes illegitimate children). 

In Ohio the wrongful death statute of 1851 (2 Curwen 1673) 
which provided that, “. . . every such action, shall be for the exclusive 
benefit of the widow and next of kin . . .” was construed to include 
illegitimates, the court saying it is error to order nonsuit on the ground 
that such child is illegitimate, and the fact of the child’s legitimacy or 
illegitimacy could in no respect affect the right of action in his behalf. 
Veronica Muhl’s Adm’r. v. Michigan Southern Ry. Co., 10 Ohio St. 272 
(1855). A fairly recent appellate court case, State v. H.V. Mining Co., 
73 Ohio App. 483, 57 N.E. 2d 236 (1944), construed the Workmen’s 
Compensation statute, On10 Gen. Cope §1465.82 (Oxn1t0 Rev. Cope 
§4123.59) as including illegitimates within the word “child.” In doing 
so the court refused to follow Staker, Adm’r v. Industrial Commission of 
Ohio, 127 Ohio St. 13, 186 N.E. 616 (1933), which said the word 
“child” in the Workmen’s Compensation statute meant only legitimate 
children, The latter case was held not controlling, as construction of the 
statute was not in issue. Owens v. Humbert, Ex’rx., 5 Ohio App. 312 
(1916), held the word “child” in the descent and distribution statute, 
Onto Gen. Cope §10584 (Onto Rev. Cope §2107.52), to mean only 
legitimate children as did Creisar v. The State of Ohio, 97 Ohio St. 16, 
119 N.E, 128 (1917), in construing a non-support statute. 

The court in the principal case could have followed either line of 
authority, since there was precedent both within Ohio and elsewhere. 
From a policy standpoint there seems to be no reason for denying illegiti- 
mate children the protection and privileges afforded others. The decision 
can be justified in this particular case because there was not sufficient 
proof that decedent was the father, but the holding will preclude an 
illegitimate from recovering in any instance, even for the wrongful 
death of a mother. This seems to be unfortunate, since an illegitimate 
probably needs this protection even more than others. 


Jesse Cole, Jr. 




















